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How to Fraud-Proof Shareholder Settlements 
Eric Fryar 

1. Introduction 

Assume that several persons get together and start a business, forming a closely-held corporation 
or limited liability company. As the Texas Supreme Court noted in Ritchie v. Rupe: “Occasionally, 
things don’t work out as planned: shareholders die, businesses struggle, relationships change, and 
disputes arise.”1 Frequently, but not always, litigation results. Almost all such disputes, whether in 
a lawsuit or not, are resolved by settlement. Most shareholder settlements involve an agreed buy-
out—most often by a redemption of the unhappy shareholder’s shares by the company. Therefore, 
the unhappy shareholder sells his shares back to the company and receives cash consideration. 
Normally, all parties, but particularly the shareholders purchasing the shares or causing the 
company to do so, desire finality above all else. Almost always, the parties execute a general 
release, a merger clause, and a disclaimer of reliance. 

However, inevitably, the selling shareholder may come to believe that he was not paid enough. 
Occasionally, facts will emerge that demonstrate beyond question that this was the case and may 
suggest fraud on the part of the acquiring shareholders. Take the case of Allen v. Devon Energy.2 
In Allen, Allen and Rees-Jones were former business partners. Rees-Jones asked Allen to invest in 
Chief Holdings. In 2003, Allen redeemed his minority interest in Chief Holdings, LLC (later 
Devon Energy Holdings). Allen redeemed his interest due to Rees-Jones’ offer to redeem Allen’s 
shares. Rees-Jones’ offer was based on 2003 valuations, and his representation that Chief had 
recently drilled its first horizontal well in a new area, which appeared to be a dry hole. Rees-Jones 
also said that further technological advancement would be necessary to make drilling in this new 
area economically feasible.3 A year passed between this offer and the actual closing in 2004. 
During this time, successful horizontal drilling in the new area occurred because of technological 
advancements. Chief expanded further in this new area and industry reports were positive about 
profitability in this new area. Rees-Jones did not update the previous valuations. Two years later 
Chief sold for “nearly twenty times the value used to determine the redemption price.”4  

Allen sued, alleging that Rees-Jones fraudulently induced him to sell his minority interest in the 
LLC back to the company by failing to disclose the new information relating to the prospects for 
the company—material developments that resulted in the acquisition two years later. Allen sued 
for common law fraud, violation of the Texas Securities Act, and breach of fiduciary duties.5 The 

 
1 Ritchie v. Rupe, 443 S.W.3d 856, 878–79 (Tex. 2014). 
2 Allen v. Devon Energy Holding, LLC, 367 S.W. 3d 355, 355 (Tex. App.—Houston [1st Dist. 2012, pet. granted, 
judgm’t vacated w.r.m.) 
3 Id. at 367. 
4 Id. (“Approximately one and a half years after the redemption, Chief’s management put Chief on the market. Six 
months later, Devon purchased Chief for $2.6 billion—nearly twenty times the value used to determine the redemption 
price.”). 
5 Id. at 365. Allen also sued for shareholder oppression, a claim not relevant here. 
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trial court granted summary judgment on all causes of action; the court of appeals reversed on all 
counts.6 

The Allen Court utilized the “special facts” doctrine which holds that an officer or director has a 
limited fiduciary duty when purchasing stock from a shareholder which requires disclosure of 
material information known to the officer or director relating to the value of the stock.7 The Court 
held that fraud by nondisclosure may arise out of (1) a fiduciary relationship or (2) a voluntary 
statement by the defendant that is or becomes misleading or incomplete.8 The Court held that 
statements relating to the financial condition of the company are actionable statements,9 and that 
failure to disclose changes in the facts represented is fraud and that the disclaimer of reliance was 
not enforceable.10 Finally, the Court held that the plaintiff in Allen could pursue a remedy of 
equitable disgorgement to obtain his share of the proceeds of the sale.11 

The purpose of this paper is to explore the vulnerability of shareholder settlements to attack on the 
grounds of fraud and breach of fiduciary duty and how those vulnerabilities may be mitigated by 
careful drafting. The shareholder settlement should contain two mechanisms to reduce the risk of 
subsequent attack: the release itself and disclaimers/waivers. Care must be taken in the drafting of 
both provisions. It is important to remember that shareholder settlements are subject to attack both 
for fraud in the inducement and breach of fiduciary duties. Normal disclaimers of reliance do 
nothing to thwart a claim for breach of fiduciary duties because reliance is not an element. While 
careful drafting can do much to protect a shareholder settlement, no magic words are ultimately 
fool proof. In the end, it is wise to approach a shareholder settlement with a degree of honesty and 
fairness over and above what might ordinarily be required in a truly arm’s length settlement. 

2. Duties in a Shareholder Settlement 

A. Common Law Fraud 

1. Fraud in the Inducement 

Fraudulent inducement is a “species of common-law fraud” that “arises only in the context of a 
contract.”12 The elements of fraud in the inducement are: “(1) the defendant made a material 
misrepresentation; (2) the defendant knew at the time that the representation was false or lacked 
knowledge of its truth; (3) the defendant intended that the plaintiff should rely or act on the 
misrepresentation; (4) the plaintiff relied on the misrepresentation; and (5) the plaintiff's reliance 

 
6 Id. at 366. The court of appeals did affirm the summary judgment on shareholder oppression. 
7 Id. at 393-94. 
8 Id. at 371 n.10. 
9 Id. at 372. 
10 See id. at 373. 
11 Id. at 406. 
12 Int’l Bus. Machines Corp. v. Lufkin Indus., LLC, 573 S.W.3d 224, 228 (Tex. 2019) (quoting Anderson v. Durant, 
550 S.W.3d 605, 614 (Tex. 2018)). 
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on the misrepresentation caused injury.”13 Fraud vitiates whatever it touches.14 Any settlement or 
other agreement may be set aside if it was induced by fraud. Once raised, fraud is a very difficult 
claim to dispose of by summary judgment. Fraudulent intent is inherently a fact issue.15 Fraudulent 
intent must always be inferred from circumstantial evidence.16 The jury may consider motive, past 
conduct, related wrongful acts,17 and subsequent conduct.18 

2. Fraud by Non-Disclosure 

The most common theory to attack a shareholder settlement is fraud by nondisclosure.19 The 
elements are “(1) the defendant failed to disclose material facts to the plaintiff that the defendant 
had a duty to disclose; (2) the defendant knew the plaintiff was ignorant of the facts and the plaintiff 
did not have an equal opportunity to discover the facts, (3) the defendant was deliberately silent 
when the defendant had a duty to speak; (4) by failing to disclose the facts, the defendant intended 
to induce the plaintiff to take some action or refrain from acting; (5) the plaintiff relied on the 
defendant’s nondisclosure; and (6) the plaintiff was injured as a result of acting without that 
knowledge.”20 The fiduciary duties may create a duty to disclose.21 Independent of the fiduciary 
duties, a party has a duty to disclose in the following situations: (1) when a party voluntarily 
discloses information, the party has the duty to disclose the whole truth; (2) if a party makes a 
representation, he has a duty to disclose new information when he is aware the new information 
makes the earlier representation misleading or untrue; (3) when a party makes a partial disclosure 
and conveys a false impression, the party has a duty to speak.22  

B. Texas Securities Act 

The Texas Securities Act also provides a basis for rescission of a settlement agreement. The 
elements are: (1) the purchase of a security (2) by means of an omission to state a material fact (3) 
necessary in order to make the statements made, in light of the circumstances under which they 

 
13 Id. 
14 Hooks v. Samson Lone Star, Ltd. P’ship, 457 S.W.3d 52, 57 (Tex. 2015); Borderlon v. Peck, 661 S.W.2d 907, 909 
(Tex.1983. 
15 Spoljaric v. Percival Tours, Inc., 708 S.W.2d 432, 434 (Tex. 1986). 
16 Id. at 435. 
17 Feagins v. Tyler Lincoln-Mercury, Inc., 277 S.W.3d 450, 458 (Tex. App.—Texarkana 2009, no pet.). 
18 Spoljaric, 708 S.W.2d at 434. 
19 Id. at 435 (“When the particular circumstances impose on a person a duty to speak and he deliberately remains 
silent, his silence is equivalent to a false representation.”). 
20 White v. Zhou Pei, 452 S.W.3d 527, 537 (Tex. App.—Houston [14th Dist.] 2014, no pet.) 
21 Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996). 
22 George Joseph Assets, LLC v. Chenevert, 14-16-00743-CV, 2018 WL 3355011, at *5 (Tex. App.—Houston [14th 
Dist.] July 10, 2018), supplemented, 14-16-00743-CV, 2018 WL 3734106 (Tex. App.—Houston [14th Dist.] Aug. 7, 
2018, no pet. h.); Anderson, Greenwood & Co. v. Martin, 44 S.W.3d 200, 212 (Tex. App.—Houston [14th Dist.] 2001, 
pet. denied); see also Four Bros. Boat Works, Inc. v. Tesoro Petroleum Cos., Inc., 217 S.W.3d 653, 670-71 (Tex. 
App.—Houston [14th Dist.] 2006, pet. denied); Hoggett v. Brown, 971 S.W.2d 472, 487 (Tex. App.—Houston [14th 
Dist.] 1997, pet. denied). 



 4 

are made, not misleading.23 The definition of “security” in the act is incredibly broad and would 
include stock and ownership interests in closely-held corporations and LLCs. 

C. Fiduciary Duties 

1. Formal Fiduciary Duties 

A transaction in which a business organization purchases an ownership interest in itself from one 
of its owners is unique and gives rise to unique duties. Texas Courts have held that the corporation 
is the “custodian of the rights of the stockholders.”24 The “nature of the organization and the 
relation of the stockholders to the corporation and its property”25 impose legal duties on the 
corporation with respect to the stockholder’s ownership interest.26 The relationship, and its 
accompanying duties, have been characterized as “akin to one of trust,”27 with the corporation 
acting as a “quasi-trustee,” holding its stock for the benefit of and in trust for its stockholders.28 
The Texas Supreme Court has held that a corporation “is a trustee for the interests of its 
shareholders in its property, and is under the obligation to observe its trust for their benefit.”29  

[T]he trusteeship of a corporation for its stockholders is that of an acknowledged 
and continuing trust. It cannot be regarded of a different character. It arises out of 
the contractual relation whereby the corporation acquires and holds the 
stockholder’s investment under express recognition of his right and for a specific 
purpose. It has all the nature of a direct trust.30  

Because the law imposes on the corporation the duties of a trustee, the Court held: “Its possession 
is friendly, and not adverse, and the shareholder is entitled to rely upon its not attempting to impair 
his interest.”31 Because the shareholder is the beneficiary of the trust, “[h]e is chargeable with no 
vigilance to preserve his stock or its fruits from appropriation by the corporation, but may confide 
in its protection for their security.”32 The legal relationship between a corporation and its 

 
23 Tex. Sec. Act art. 581-33(B). 
24 Strange v. Houston & T.C.R. Co., 53 Tex. 162, 168 (1880) (“The company is to a certain extent the custodian of the 
rights of the stockholders, and is responsible for an illegal issuance of stock to their prejudice.”). 
25 Moroney v. Moroney, 286 S.W. 167, 169 (Tex. Comm’n App. 1926, judgm’t affirmed).  
26 See Graham v. Turner, 472 S.W.2d 831, 836 (Tex. Civ. App.—Waco 1971, no writ). 
27 Disco Mach. of Liberal Co. v. Payton, 900 S.W.2d 124, 126 (Tex. App.—Amarillo 1995, writ denied) (The 
relationship of corporation and shareholder is “akin to one of trust” because of “the contractual relation whereby the 
corporation acquired and held the stockholder’s investment for a specific purpose and under express recognition of 
his rights accruing in the investment.”). 
28 Miller v. United States, 78 U.S. 268, 297 (1870) (“A corporation holds its stock, as a quasi-trustee, for its 
stockholders.”). 
29 Yeaman v. Galveston City Co., 167 S.W. 710, 723 (Tex. 1914). 
30 Id.  
31 Id.  
32 Id. 
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shareholders as a particular type of trust has been often repeated, never denied or limited, and is 
very well established in Texas case law.33  

The trustee relationship assumes particular importance in a redemption transaction. In In re 
Fawcett, the widow of a shareholder in a closely-held corporation entered into an agreement with 
the corporation providing for the corporation to repurchase her shares.34 She later sued the 
corporation for fraud and breach of fiduciary duties because the corporation and the other 
shareholders failed to disclose the existence of a significant business opportunity that the 
corporation commenced within days after signing the agreement, and which would have greatly 
increased the value of her shares. The court of appeals held that there was a fact issue as to the 
existence of fiduciary duties owed to the individual shareholder under the circumstances.35 “An 
officer or director of a closely held corporation, as well as the corporation itself, may become 
fiduciaries to a shareholder when the corporation, officer, or director repurchases the shareholder’s 
stock.”36 Subsequent cases have cited In re Fawcett for the proposition that fiduciary relationships 
may be created by contract, through the contractual transaction to repurchase of a shareholder’s 
stock in a closely held corporation.37  

In Miller v. Miller,38 the court addressed duties of controlling shareholders in purchasing shares 
from minority shareholders. The case arose out of a divorce between a husband and wife. The 
husband had started a corporation with three other engineers, each of whom were issued 25% of 
the shares.39 The husband was an officer and director. The purpose of the corporation was to 
develop and market some extremely promising telephone switching technology. A subsidiary of 
Exxon had agreed to provide venture capital and to take a significant equity stake.  

Exxon required, as a condition of its investment, that the shareholders enter into a shareholders’ 
agreement restricting the sale of their shares. One of the provisions required any divorcing spouse 

 
33 See Disco Mach. of Liberal Co. v. Payton, 900 S.W.2d 124, 126 n.2 (Tex. App.—Amarillo 1995, writ denied) 
(“Historically, the relationship between corporation and shareholder was akin to one of trust.”); Hinds v. Sw. Sav. 
Ass’n of Houston, 562 S.W.2d 4, 5 (Tex. Civ. App.—Beaumont 1977, writ ref’d n.r.e.) (“[T]rusteeship of a corporation 
for its stockholders is that of an acknowledged and continuing trust . . . .”); Graham v. Turner, 472 S.W.2d 831, 836 
(Tex. Civ. App.—Waco 1971, no writ) (“the relation of a corporation to its stockholders is that of a trustee of a direct 
trust.”); Rex Ref. Co. v. Morris, 72 S.W.2d 687, 691 (Tex. Civ. App.—Dallas 1934, no writ) (“A corporation stands 
in the relation of a trustee to its stockholders, so where it appears that a stockholder’s ownership is challenged by the 
company, he may maintain an action to establish his ownership.”); Green v. Galveston City Co., 191 S.W. 182, 185 
(Tex. Civ. App.—Galveston 1916, writ ref’d) (“It is also true that a corporation stands in the relation of trustee to the 
owners of its stock.”). 
34 Estate of Fawcett, 55 S.W.3d 214, 216 (Tex. App.—Eastland 2001, pet. denied). 
35 Id. at 220. 
36 Id. (citing Miller v. Miller, 700 S.W.2d 941, 945–46 (Tex. App.—Dallas 1985, writ ref’d n.r.e.)); WILLIAM MEADE 
FLETCHER ET AL., 12B FLETCHER CYC. CORP. § 5811.05 (perm. ed., rev. vol. 2000). 
37 See In re Rosenbaum, No. 08-43029, 2010 WL 1856344, at *7 (Bankr. E.D. Tex. May 7, 2010). See also Redmon 
v. Griffith, 202 S.W.3d 225, 237 (Tex. App.—Tyler 2006, pet. denied) (“[F]iduciary relationship that may exist 
between majority and minority shareholders  . . . by contract . . . .”); accord Willis v. Donnelly, 118 S.W.3d 10, 31, 33 
(Tex. App.—Houston [14th Dist.] 2003) rev’d in part on other grounds, 199 S.W.3d 262 (Tex. 2006). 
38 700 S.W.2d 941 (Tex. App.—Dallas 1985, writ ref’d n.r.e.). 
39 Id. at 943. 
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of the shareholders to sell any shares owned by them back to the shareholder spouse, to the 
corporation or to the other shareholders at a price determined by a formula that was guaranteed to 
result in a relatively low price.40 The husband presented the agreement to the wife, and explained 
that it was an agreement between Exxon and the founders and was necessary to get the company 
started. He did not explain the agreement and did not disclose the facts he knew about the prospects 
of the company, the size of Exxon’s investment or the price per share paid by Exxon, or the 
potential value of the enterprise. The wife read the agreement and signed it and later testified that 
she had believed that she was already bound by it.  

Two years later and after a divorce, the wife later learned that the corporation was worth far more 
than she had believed. She sued to rescind the agreement and partition the shares.41 The case was 
tried to a jury, which found that the husband had failed to disclose that Exxon had purchased 1.5 
million shares at $1 per share, that the wife would be required to sell in the event of a divorce, that 
the stock had a fair market cash value, and that the corporation was developing technology that 
would be in great demand. With regard to breach of fiduciary duties, the jury found that the 
husband had acted in good faith, that the agreement had a reasonable business purpose, but that 
the agreement was unfair to the wife.42 On the basis of these findings, the trial court denied 
rescission of the shareholder’s agreement. 

The wife appealed. The Dallas Court of Appeals’ held that the husband owed fiduciary duties 
because of his power over the wife’s stock rights as a result of his controlling position in the 
corporation: 

The record shows that as a founder, officer, and director of InteCom, Howard had 
an insider’s knowledge of the affairs and prospects of the corporation. . . . 
Recognition of a fiduciary duty in this case is based not only on the personal 
relationship between Howard and Judy but also on Howard’s position as a founder, 
officer, and director of InteCom.43 

The court noted that no Texas case had addressed the issue of whether an officer and director of a 
corporation has a duty to disclose to a stockholder his knowledge of information affecting the 
value of the stock before purchasing it from the stockholder.44 The court noted that majority rule 
was that a director or officer does not stand in a fiduciary relation to a stockholder in respect to his 
stock and, therefore, has the same right as any other stockholder to trade freely in the corporation’s 
stock.45  

However, some jurisdictions had held that officers and directors have a fiduciary duty to individual 
stockholders, as well as to the corporation itself and, thus, cannot properly purchase stock from a 

 
40 Id. 
41 Id. at 944. 
42 Id. 
43 Id. at 945. 
44 Id. at 946. 
45 Id. at 945–46 (citing Seitz v. Frey, 188 N.W. 266, 268 (Minn. 1922)); Schuur v. Berry, 281 N.W. 393, 395 (Mich.  
1938). 
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stockholder without giving him the benefit of any official knowledge they have of information that 
may increase the value of the stock.46 Still other courts had followed the majority rule, but 
recognized an exception when “special facts” impose on the officer or director a limited fiduciary 
duty to disclose any knowledge of special matters relating to the corporate business—e.g., merger, 
assured sale, etc.—that may affect the value of the stock.47 The court declined to rule whether 
Texas would follow the “majority” or “minority” rule, but held that even under the majority rule 
the “special facts” of this case were sufficient to bring it within the exception.48 The “special facts” 
critical to the court’s decision were that the husband knew that “Exxon was purchasing 1,500,000 
shares at one dollar per share and that if IBX was developed, it would be in great demand” and 
that the husband therefore had a fiduciary duty to disclose those facts prior to contracting with the 
wife regarding the ownership of her shares.49 

Allen v. Devon Energy Holdings, L.L.C. concerned the redemption of Allen’s minority interest in 
an LLC involved in natural gas exploration and development.50 The LLC redeemed Allen’s interest 
in 2004 based on a 2003 $138.5 million appraisal of the LLC.51 Approximately 18 months after 
the redemption, however, the LLC was sold for $2.6 billion—almost twenty times the value used 
to calculate the redemption price.52 Allen sued, claiming that the majority shareholder and the LLC 
failed to disclose facts regarding the LLC’s future prospects, and that Allen would not have sold 
his interest in 2004 if he had known these material facts.53  

The appellate court determined that a majority shareholder owed a fiduciary duty to a minority 
shareholder in the context of a redemption agreement. Allen relied on Miller v. Miller and also 
applied the special facts doctrine and held that the majority member who’s ownership was 
increased by the redemption owed a fiduciary duty of disclosure to the selling member.54 The 
“special facts” were the majority shareholder’s operating control over the affairs of the company 
and intimate knowledge of the company’s daily affairs and future plans.55  

Allen v. Devon Energy Holdings, LLC laid down a bright-line rule:  

We conclude that there is a formal fiduciary duty when (1) the alleged fiduciary has 
a legal right of control and exercises that control by virtue of his status as the 
majority owner and sole member-manager of a closely-held LLC and (2) either 

 
46 Id. at 946 (citing Dawson v. Nat’l Life Ins. Co. of U.S., 157 N.W. 929, 934 (Iowa 1916)). 
47 Miller v. Miller, 700 S.W.2d 941, 946 (Tex. App.—Dallas 1985, writ ref’d n.r.e.) (citing Strong v. Repide, 213 U.S. 
419, 431 (1909)); Hobart v. Hobart Estate Co., 159 P.2d 958, 969–70 (Cal. 1945); 3A FLETCHER § 1171. 
48 Miller, 700 S.W.2d at 946. 
49 Id. 
50 Allen v. Devon Energy Holdings, L.L.C., 367 S.W.3d 355 (Tex. App.—Houston [1st Dist.] 2012, pet. granted, 
judgm’t vacated w.r.m.). 
51 Id. at 365–66. 
52 Id. at 367. 
53 Id. at 365. 
54 Id. at 394. 
55 Id. at 392. 



 8 

purchases a minority shareholder’s interest or causes the LLC to do so through a 
redemption when the result of the redemption is an increased ownership interest for 
the majority owner and sole manager.56  

Furthermore, Texas Supreme Court’s treatment of this line of authority is significant.57 The 
majority opinion in Ritchie v. Rupe cited Allen as authority for the ability of individual shareholders 
to sue directors and majority shareholders for “fraudulently [] manipulat[ing] the shares’ value” 
under existing causes of action. Fawcett, Miller, and Allen all clearly recognize that officers, 
directors, and controlling shareholders owe fiduciary duties to minority shareholders at least in the 
context of a transaction to purchase the minority’s shares when there is knowledge of material 
facts within the corporation not disclosed to the shareholder. Ritchie’s characterization of Allen as 
“addressing fraud claims relating to closely held company’s purchase of minority shareholder 
interests”58—a fraud claim that existed only because of the fiduciary duty to make full disclosure—
surely constitutes approval of the existence of such duties. 

2. Effect of Fiduciary Duties 

“All transactions between the fiduciary and his principal are presumptively fraudulent and void, 
which is merely to say that the burden lies on the fiduciary to establish the validity of any particular 
transaction in which he is involved.”59 All transactions means that the law presumes that the 
transfer of ownership is invalid; the release of claims is invalid; the disclaimer of reliance is 
invalid. 

A fiduciary relationship creates a special bond requiring the fiduciary to deal fairly 
and in good conscience Texas courts have applied a presumption of unfairness to 
transactions between a fiduciary and a party to whom he owes a duty of disclosure, 
thus casting upon the profiting fiduciary the burden of showing the fairness of the 
transactions. The fiduciary must show proof of good faith and that the transaction 
was fair, honest, and equitable. A transaction is unfair if the fiduciary significantly 

 
56 Id. at 395-96. 
57 Ritchie v. Rupe, 443 S.W.3d 856, 888 n.56 (Tex. 2014). 
58 Id. 
59 Chien v. Chen, 759 S.W.2d 484, 495 (Tex. App.—Austin 1988, no writ). See also Lesikar v. Rappeport, 33 S.W.3d 
282, 298 (Tex. App.—Texarkana 2000, pet. denied) (“All transactions between a fiduciary and his principal are 
presumptively fraudulent and void; therefore the burden lies on the fiduciary to establish the validity of any particular 
transaction in which he is involved.”); Lee v. Hasson, 286 S.W.3d, 1, 13 (Tex. App.—Houston [14th Dist.] 2007, pet. 
denied)(“[T]he existence of such a relationship not only imposes on Hasson the elevated duty of a fiduciary, but also 
place the burden on him to prove that the complied with that duty.”); In re Estate of Miller, 446 S.W.3d 445, 453 (Tex. 
App.—Tyler 2014, no pet.) (“When an agent engages in self-dealing in a transaction with his principal, the transaction 
is presumptively unfair and invalid. This places the burden on the fiduciary to rebut the presumption by establishing 
the fairness of the transaction with his principal.”); Wright v. Sydow, 173 S.W.3d 534, 548 (Tex. App.—Houston [14th 
Dist.] 2004, pet. denied); Lowry v. Tarbox, 537 S.W.3d 599, 615 (Tex. App.—San Antonio 2017, pet. denied) (“As a 
fiduciary, a corporate officer owes the corporation ‘a strict duty of good faith and candor,’ as well as ‘the general duty 
of full disclosure respecting matters affecting the principal’s interests;’ there is a ‘general prohibition against the 
fiduciary’s using the relationship to benefit his personal interest, except with the full knowledge and consent of the 
principal.”). 
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benefits from it at the expense of the beneficiary, as viewed in the light of 
circumstances existing at the time of the transaction.60 

The defendant may rebut the presumption of invalidity by proving that the transaction was (1) in 
good faith, (2) with full disclosure, and (3) for fair consideration: “This necessity for good faith 
and the making of a full disclosure of all important information applies in the case of a sale by one 
partner to another of his interest in the partnership. Such a sale will be sustained only when it is 
made in good faith, for a fair consideration and on a full and complete disclosure of all important 
information as to value.”61 The Texas Supreme Court has termed the disclosure duty in particular 
as an “absolute duty.”62  

3. Release Language 

 “[G]eneral categorical release clauses are narrowly construed.”63 “To be effective as a release, the 
instrument must mention the claim or claims being released.”64 Under those circumstances, claims 
“not clearly within the subject matter of the release are not discharged,” even if they existed at the 
time the parties signed the release.65 In Shannon v. Memorial Drive Presbyterian Church, the 
Fourteenth Court of Appeals held that broad general release “all claims that existed at the time she 
signed the Agreement” did not include a claim for fraudulently inducing that same agreement.66 
Furthermore, fiduciary duties play a role in this analysis. Contracts between parties in which one 

 
60 Collins v. Smith, 53 S.W.3d 832, 840 (Tex. App.—Houston [1st Dist.] 2001, no pet.). 
61 Johnson v. Peckham, 120 S.W.2d 786, 788 (Tex. 1938). See also Gum v. Schaefer, 683 S.W.2d 803, 805 (Tex. 
App.—Corpus Christi 1984, no writ) (“A sale by one partner to another of his interest in the partnership will be 
sustained only when it is made in good faith, for a fair consideration and on a full and complete disclosure of all 
important information regarding value.”); Johnson v. Buck, 540 S.W.2d 393, 399 (Tex. Civ. App.—Corpus Christi 
1976, writ ref’d n.r.e.) (“It is a rule of long standing that each partner in a partnership business is a confidential agent 
of the other partner, and each is required to make full disclosure of all material facts known to him with respect to 
partnership affairs. Partners do no deal with each other at arm’s length, and in a sale by one partner to another of his 
interest in the partnership, an absolute duty of full disclosure of all material facts and information to the buying partner 
is imposed upon the selling partner; such a sale, when challenged, ‘will be sustained only when it is made in good 
faith for a fair consideration and on a full and complete disclosure of all information as to value.’”). 
62 Johnson, 120 S.W.2d at 787. 
63 Victoria Bank & Tr. Co. v. Brady, 811 S.W.2d 931, 938 (Tex. 1991).  
64 Stafford v. Allstate Life Ins. Co., 175 S.W.3d 537, 541 (Tex. App.—Texarkana 2005, no pet.). 
65 Id. 
66 Shannon v. Mem’l Drive Presbyterian Church U.S., 476 S.W.3d 612, 632 (Tex. App.—Houston [14th Dist.] 2015, 
pet. denied) (“We conclude that the Church has not established as a matter of law that Shannon released her fraudulent 
inducement claim by agreeing to release her claims existing at the time she signed the Agreement.”). 
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party owes a fiduciary duty are closely scrutinized.”67 All doubts are resolved against the one 
owing the fiduciary duty.68 

4. Merger Clause 

A merger clause states that the agreement is the entire agreement of the parties and supersedes all 
prior agreements. The effect is to exclude promises and obligations not contained in the four 
corners of the agreement. However, a merger clause provides little protection against a claim of 
fraud in the inducement or breach of fiduciary duties. “We have held that a merger clause, standing 
alone, does not prevent a party from suing for fraudulent inducement. And similarly, a clause that 
merely recites that the parties have not made any representations other than those contained within 
the written contract is not effective to bar a fraudulent-inducement claim.”69  

5. Disclaimer of Reliance 

The Texas Supreme Court has developed the use of a disclaimer of reliance as a defense to fraud 
in the inducement beginning with Schlumberger Tech. Corp. v. Swanson,70 and continuing with 
Italian Cowboy71 and Forest Oil,72 and most recently IBM v. Lufkin Indus.73 “[A] clause that clearly 
and unequivocally expresses the party’s intent to disclaim reliance on the specific 
misrepresentations at issue can preclude a fraudulent-inducement claim.”74 

 

 
67 See Anglo-Dutch Petroleum Int’l, Inc. v. Greenberg Peden, PC, 352 S.W.3d 445, 450 (Tex. 2011) (“Because a 
lawyer’s fiduciary duty to a client covers contract negotiations between them, such contracts are closely scrutinized.”); 
Keck, Mahin & Cate v. Nat’l Union Fire Ins. Co., 20 S.W.3d 692, 699 (Tex. 2000) (“Contracts between attorneys and 
their clients negotiated during the existence of the attorney-client relationship are closely scrutinized.”); Archer v. 
Griffith, 390 S.W.2d 735, 739 (Tex. 1964) (“Although an attorney is no incapacitated from contracting with his client 
for compensation during the existence of the relation of attorney and client, and a fair and reasonable settlement of 
the compensation to be paid is valid and enforceable, if executed freely, voluntarily, and with full understanding by 
the client, the courts, because of the confidential relationship, scrutinize with jealousy all contracts between them for 
compensation which are made while the relation exists.”). 
68 See, e.g., Thomas v. Layton, 324 S.W.3d 150, 153 (Tex. App.—El Paso 2010, pet. denied) (“A managing partner 
bears the burden to ‘dispel all doubts concerning his conduct toward a partnership or the other partners, and if he is 
unable to carry this burden all doubts will ordinarily be resolved against him.’”). 
69 Int’l Bus. Machines Corp. v. Lufkin Indus., LLC, 573 S.W.3d 224, 229 (Tex. 2019) (citing Italian Cowboy Partners, 
Ltd. v. Prudential Ins. Co. of Am., 341 S.W.3d 323, 327, 334 (Tex. 2011).) 
70 Schlumberger Tech. Corp. v. Swanson, 959 S.W.2d 171 (Tex. 1997). 
71 Italian Cowboy Partners, Ltd. v. Prudential Ins. Co. of Am., 341 S.W.3d 323 (Tex. 2011) 
72 Forest Oil Corp. v. McAllen, 268 S.W.3d 51 (Tex. 2008). 
73 Int’l Bus. Machines Corp. v. Lufkin Indus., LLC, 573 S.W.3d 224 (Tex. 2019). 
74 Int’l Bus. Machines Corp, 573 S.W.3d at 229.  See Forest Oil Corp., 268 S.W.3d at 60–61 (Tex. 2008); see 
also Schlumberger Tech. Corp., 959 S.W.2d at 179. 
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A. Threshold Test 

The threshold test is whether the disclaimer of reliance was “clear and unequivocal.”75 The initial 
inquiry is whether reliance has been disclaimed and whether the language of the disclaimer is 
“clear and unequivocal.” For instance, some courts have held that a disclaimer of reliance does not 
pass the threshold test if it does not use the word “rely.”76 Therefore, care must be taken in the 
wording of the disclaimer. Efforts to sneak in the disclaimer by using softer language, such as “the 
parties are using their own judgment” probably won’t pass the threshold test. The language should 
state straightforwardly that the selling shareholder “has not relied on any statements, 
representations, or promises not stated in the Agreement.” However, does even this language 
disclaim reliance on non-disclosures? It would be difficult to argue that it “clearly and 
unequivocally” does. Therefore, the disclaimer should also include language disclaiming reliance 
and/or waiving the right to rely on any information not disclosed. This disclaimer can be 
strengthened by a representation and warranty that each party has done an independent 
investigation, that each party is relying solely upon their own information and judgment, and that 
each party accepts the risk that other information may exist that was not discovered. 

B. Extrinsic Factors 

“Not every such disclaimer is effective, and courts ‘must always examine the contract itself and 
the totality of the surrounding circumstances when determining if a waiver-of-reliance provision 
is binding.’”77 Basically, the Supreme Court cases require three things: (1) that the plaintiff did in 
fact promise to forego a future fraud claim; (2) that he did it knowingly and intentionally; and (3) 
that he did it voluntarily by having negotiated or having been able to negotiate the terms.78 The 
first requirement is dealt with by the threshold test of a clear and unequivocal disclaimer. The 
second and third requirements are dealt with by examination of certain extrinsic factors: (1) 
whether the terms of the contract were negotiated, rather than boilerplate, and during negotiations 
the parties specifically discussed the issue which has become the topic of the subsequent dispute; 
(2) whether the complaining party was represented by counsel; (3) whether the parties dealt with 
each other at arm’s length; and (4) whether the parties were knowledgeable in business matters.79 
These are “factors,” not requirements,80 and they are a non-exclusive list. When all four are present, 
the disclaimer is definitely enforceable: “When ‘sophisticated parties represented by counsel 

 
75 Texas Standard Oil & Gas, L.P. v. Frankel Offshore Energy, Inc., 394 S.W.3d 753, 763 (Tex. App.—Houston [14th 
Dist.] 2012, no pet.) (“[W]hether the parties expressed a ‘clear and unequivocal’ intent to disclaim reliance on 
representations or to waive fraudulent inducement claims is a threshold requirement which must be satisfied before 
consideration of the circumstances surrounding contract formation (the other Forest Oil factors.”). 
76 See Newman v. Firstmark Credit Union, 03-14-00315-CV, 2015 WL 4998326, at *7 (Tex. App.—Austin Aug. 21, 
2015), judgment withdrawn, appeal dismissed, 03-14-00315-CV, 2015 WL 9583880 (Tex. App.—Austin Dec. 31, 
2015, no pet.) (“A clear and unequivocal disclaimer of reliance generally contains a form of the word ‘rely.’”). 
77 Int’l Bus. Machines Corp., 573 S.W.3d at 229 (quoting Forest Oil, 268 S.W.3d at 60). 
78 See Allen v. Devon Energy Holdings, L.L.C., 367 S.W.3d at 385 and n.29. 
79 Int’l Bus. Machines Corp., 573 S.W.3d at 229; Italian Cowboy, 341 S.W.3d at 337 n.8; Forest Oil, 268 S.W.3d at 
60. 
80 Texas Standard Oil & Gas, L.P., 394 S.W.3d at 775. 
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disclaim reliance on representations about a specific matter in dispute, such a disclaimer may be 
binding, conclusively negating the element of reliance in a suit for fraudulent inducement.’”81 

When not all of the factors are present, then the court is required to balance the public concerns of 
the necessity of finality in settlements against the possible unfairness of enforcing a disclaimer that 
bars an unknown fraud claim. In Allen v. Devon Energy, the court held that the disclaimer of 
reliance was clear and unequivocal, that the plaintiff had been represented by counsel,82 and that 
the plaintiff was knowledgeable and sophisticated, but that the disclaimer terms had not been 
negotiated (the agreement was prepared by the defendant and the plaintiff was given only three 
days to read and sign) and the agreement was not at arm’s length because a formal fiduciary duty 
existed. The Allen court held that this was not enough to make the disclaimer enforceable because 
the factors that were present “focus on the public policy concern that the party may be unable to 
understand the terms of the disclaimer but not the concern that the party may be unable to alter the 
terms of the disclaimer.”83 The court held: “Something more is required—either negotiated terms 
or an arm’s length transaction—both of which focus on the party’s ability to alter the disclaimer's 
terms so that a party voluntarily surrenders its rights to a fraud claim. One of these two factors can 
be satisfied by demonstrating that the party who agrees to the disclaimer either (1) did in fact 
negotiate the contract terms or (2) had the ability to negotiate terms because the parties dealt with 
each other at arm’s length.”84 

C. Application to Fiduciary Duties 

It is not at all clear that a normal disclaimer of reliance has any effect whatsoever on a claim of 
breach of fiduciary duties. “Unlike a fraud claim, a claim for breach of fiduciary duty does not 
require a plaintiff to establish reliance.”85 The mere statement that the plaintiff had not relied on 
any statements of the defendant would not negate an element of breach of fiduciary duties. 

If a “disclaimer” is to be useful to defend a settlement agreement against a later claim that it 
violated fiduciary duties, then what would be required is a waiver of fiduciary duties, independent 
of any disclaimer of reliance. Presumably the Forest Oil factors would still apply: the waiver would 
have to be “clear and unequivocal,” and it would be significant whether the language was actually 
negotiated or was boiler plate, whether the plaintiff was represented by counsel, and whether the 
plaintiff was knowledgeable and experienced in business matters. However, one of the Forest Oil 
factors would never be present: an arm’s length relationship. “A transaction between 
a fiduciary and the party to whom the fiduciary duty is owed is not conducted at arm’s length; 

 
81 Int’l Bus. Machines Corp., 573 S.W.3d at 229 (quoting Italian Cowboy, 341 S.W.3d at 332). 
82 Actually, the plaintiff was an experienced lawyer who represented himself. The court treated that as equivalent to 
be represented by counsel. 
83 Allen v. Devon Energy Holdings, L.L.C., 367 S.W.3d at 384–85. 
84 Id. at 385. 
85 PAS, Inc. v. Engel, 350 S.W.3d 602, 610 (Tex. App.—Houston [14th Dist.] 2011, no pet.). 
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rather, a heightened standard applies to the fiduciary’s part of the transaction.”86 Even the existence 
of strained relations does not vitiate formal fiduciary duties.87 

Texas Standard Oil & Gas L.P. v. Frankel Offshore Energy, Inc.88 bears some scrutiny. In that 
case, two business partners split up their business relationship and signed a settlement agreement 
that included a clear disclaimer of reliance. The plaintiff later sued for breach of fiduciary duties 
claiming that the settlement agreement was induced by fraud. The plaintiff argued that, because of 
the absence of an arm’s length relationship, the disclaimer was per se unenforceable, and the trial 
court concluded such a provision is enforceable only if the parties first contractually disavow 
a fiduciary relationship.89 The court of appeals was plainly troubled by the specter that finality 
might be impossible between fiduciaries. “Axiomatically, fiduciaries, like any other business 
associates, might wish to ensure finality to their disputes. Thus, their expressed intent to ensure 
finality, via a fraudulent-inducement release or disclaimer of reliance, as well as their freedom to 
contract, should be accorded the same respect as the intent of other parties.”90 The court refused 
“to adopt a blanket rule that such a provision in a settlement agreement between fiduciaries is 
unenforceable.”91  

In Texas Standard, unlike in Allen v. Devon Energy, all the Forest Oil factors were present, except 
the arm’s length relationship,92 and the court mitigated the impact of that factor by noting that the 
fiduciary duties had less force because the parties were in active litigation and the transaction was 
part of a settlement dispute.93 Therefore, in a similar situation, one could argue that waivers of 
fiduciary duties should be enforceable. 

The problem is that the issue in Texas Standard was plainly whether a release could be set aside 
based on fraud in the inducement when reliance was disclaimed.94 Texas Standard applied the 

 
86 Allen v. Devon Energy Holdings, L.L.C., 367 S.W.3d at 383 n.28. 
87 See Schlumberger, 959 S.W.2d at 175 (recognizing that in Johnson v. Peckham, 132 Tex. 148, 120 S.W.2d 786 
(1938), court held “partner selling his interest to another partner has a fiduciary duty requiring full disclosure of all 
important information about the value of the interest ... even though the partners had strained relations and one partner 
had sued for an accounting and dissolution of the partnership”); Johnson, 120 S.W.2d at 788 (“If the existence of 
strained relations should be suffered to work an exception, then a designing fiduciary could easily bring about such 
relations to set the stage for a sharp bargain.”). 
88 Texas Standard Oil & Gas, L.P. v. Frankel Offshore Energy, Inc., 394 S.W.3d 753 (Tex. App.—Houston [14th 
Dist.] 2012, no pet.). 
89 Id. at 773. 
90 Id. at 774. 
91 Id. 
92 Id. at 772 (“Frankel does not contest that the Settlement Agreement was negotiated.”). 
93 Id. at 776–77 (“Moreover, although not expressly listed as a factor in Forest Oil, the fact the parties were adverse 
litigants when they executed the Settlement Agreement also supports enforcement of the fraudulent-inducement 
release. This posture, again considered with Frankel’s business acumen and representation by counsel, indicates 
Frankel understood that GTP was protecting its own interests by negotiating inclusion of a fraudulent-inducement 
release, Frankel could not reasonably rely on GTP to protect Frankel’s interests relative to this provision, and Frankel 
needed to evaluate for itself whether the provision was in its best interest.”). 
94 Id. at 767–68. 
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Forest Oil factors and held that the disclaimer barred fraud in the inducement. The plaintiffs in 
Texas Standard argued that a disclaimer of reliance was per se unenforceable on a fraud in the 
inducement claim between fiduciaries. The Court rejected that argument; however, the issue 
presented to and decided by the Court was the effectiveness of a disclaimer on a fraud in the 
inducement claim—a claim that can arise between fiduciaries but is not unique to the fiduciary 
relationship. The Texas Standard court did not decide the effectiveness of a fraud disclaimer on a 
breach of fiduciary duty claim in which reliance is not an element. That court also did not decide 
whether a fraud disclaimer changed the presumption of invalidity or the burden of proving fairness. 

The Amarillo court of appeals demonstrated the application of this principle in Harris v. Archer.95 
There, the parties formed a partnership for the purpose of purchasing a building. Subsequently one 
partner bought out the other and days later sold the building for a $300,000.00 profit and had not 
disclosed the negotiations were on going at the time of the buy-out. The purchase agreement 
included a release of known and unknown claims.96 The plaintiffs sued for breach of fiduciary 
duties. The defendants argued that the release and merger clause precluded the claim. The Court 
of Appeals held it did not and specifically distinguished the holding in Schlumberger.97 In 
Schlumberger, the disclaimer was held to be binding. The facts presented in Schlumberger, 
however, included arms-length negotiations, discussions involving the very subject matter which 
the Swansons claimed was misrepresented to them, and the existence in the agreement of language 
specifically disclaiming reliance on statements or representations of other parties. Moreover, the 
Court clearly stated that even a disclaimer of reliance on prior statements and representations, or 
a merger clause, will not always bar fraudulent inducement claims, and that there was no evidence 
of a fiduciary or confidential relationship between the parties. In Harris, the court held that a 
breach of fiduciary duty claim could only be released if the material facts were disclosed or 
known.98  

6. Validity of Advance Waivers 

A. Fiduciary Duties 

While no court has addressed the issue, there is a very real question as to whether an advance 
waiver of fiduciary duties is valid. Title Seven of the Texas Business Organizations Code specifies 
the scope of such “advance” waivers of fiduciary duties that are permissible in a certificate of 
formation. In a corporation99 or an LLC,100 the certificate of formation may grant broad limitations 
on the liability of governing persons101 except that liability may not be limited for a breach of the 

 
95 134 S.W.3d 411 (Tex. App.—Amarillo 2004, pet. denied). 
96 Id. at 419–20. 
97 Id. at 431. 
98 See id. at 431 (“There is no evidence that the parties intended to settle their disputes and partnership affairs with 
both sides having knowledge of or there having been negotiations about the imminent sale of the partnership property 
for a profit of over $300,000.”). 
99 Tex. Bus. Orgs. Code § 7.001 (a). 
100 Sec. 7.001 (d)(3). 
101 Sec. 7.001 (b). 
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duty of loyalty “to the organization or its owners or members,” or an act “not in good faith” that 
involves “intentional misconduct,” or a transaction from which “the person received an improper 
benefit.”102 If a broad waiver of fiduciary duties were in a certificate of formation passed 
unanimously by all of owners of the company, there is no question that it would be unenforceable 
to reverse the presumption of invalidity. There is no reason to believe that Texas public policy 
would be any different just because such language is in a contract. Similarly, in both 
corporations103 and LLCs104 a transaction between a governing person and the company would be 
void unless the transaction is approved by a majority of the disinterested owners or managers after 
full disclosure, or unless the benefitting fiduciary can prove the entire fairness of the transaction. 
There is no reason to think that Texas public policy would be different in a contractual transaction 
between shareholders or between shareholders and the company. Similarly, duties of loyalty, good 
faith, and disclosure in a general partnership may not be waived.105 Fiduciary duties imposed by 
statute on trustees cannot be waived.106 Other jurisdictions frequently hold that advance contractual 
waivers of fiduciary duties are unenforceable.107 

Texas common law imposes strict and absolute duties when a formal fiduciary duty is implicated.  
“One occupying a fiduciary relationship to another must measure his conduct by high equitable 
standards, and not by the standards required in dealings between ordinary parties.”108 “Not honesty 
alone, but the punctilio of an honor the most sensitive, is then the standard of behavior. As to this 

 
102 Sec. 7.001 (c) (1)-(3). 
103 Tex. Bus. Orgs. Code § 21.418. 
104 Tex. Bus. Orgs. Code § 101.255. 
105 Tex. Bus. Orgs. Code § 152.002. 
106 See Martin v. Martin, 363 S.W.3d 221, 233 (Tex. App.—Texarkana 2012, pet. dism’d by agmt.) (“Scott owed 
Courtney and Robin the fiduciary duties which . . . cannot be waived.”). 
107 See, e.g., Wartski v. Bedford, 926 F.2d 11, 20 (1st Cir. 1991) (“Secondly and more importantly, even if the 
partnership agreement can be interpreted as defendant claims, it cannot nullify the fiduciary duty owed by Bedford to 
the partnership. The fiduciary duty of partners is an integral part of the partnership agreement whether or not expressly 
set forth therein. It cannot be negated by the words of the partnership agreement.”); Everest Inv’rs 9 v. McNeil 
Partners, 114 Cal App. 4th 411, 424 (Cal. Ct. App. 2003); Labovitz v. Dolan, 545 N.E.2d 304, 310 (Ill. App. Ct. 1989) 
(“It is no answer to the claim that plaintiffs make in this case that partners have the right to establish among themselves 
their rights, duties and obligations, as though the exercise of that right releases, waives or delimits somehow, the high 
fiduciary duty owed to them by the general partner—a gloss we do not find anywhere in our law. On the contrary, the 
fiduciary exists concurrently with the obligations set forth in the partnership agreement whether or not expressed 
therein. Indeed, at least one of the authorities relied upon by defendants is clear that although ‘partners are free to vary 
many aspects of the relationship inter se, . . . they are not free to destroy its fiduciary character.’”); Schaefer v. RMS 
Realty, 741 N.E.2d 155, 178 (Ohio Ct. App. 2000) (agreeing with the holding in Labovitz); Bushi v. Sage Health Care, 
PLLC, 203 P.3d 694, 701 (Idaho 2009) (“ Similarly, even if Respondents’ actions in dissociating Bushi were 
technically in compliance with the terms of the operating agreement, this does not necessarily bar Bushi’s claim for 
fiduciary duty if those actions were improperly motivated.”); Appletree Square I Ltd. P’ship v. Investmark, Inc., 494 
S.W.2d 889, 893 (Minn. Ct. App. 1993) (“Partners may change their common law and statutory duties by incorporating 
such changesin their partnership agreement. However, where the major purpose of a contract clause is to shield 
wrongdoers from liability, the clause will be set aside as against public policy.”); BT-I v. Equitable Life Assurance 
Soc’y, 75 Cal. App. 4th 1406, 1411 (Cal. Ct. App. 1999), as modified on denial on reh’g (“The question then becomes 
whether the fiduciary duty not to purchase partnership debt and foreclose out one’s partner can be contracted away in 
the partnership agreement. We hold it cannot.”). 
108 Kinzbach Tool Co. v. Corbett-Wallace Corp., 162 S.W.2d 509, 514 (Tex. 1942). 
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there has developed a tradition that is unbending and inveterate. Uncompromising rigidity has been 
the attitude of courts of equity when petitioned to undermine the rule of undivided loyalty by the 
‘disintegrating erosion’ of particular exceptions.”109 “When persons enter into fiduciary relations 
each consents, as a matter of law, to have his conduct towards the other measured by the standards 
of the finer loyalties exacted by courts of equity. That is a sound rule and should not be whittled 
down by exceptions.”110 

Does Texas public policy make it difficult for a fiduciary to achieve a final settlement? Yes, but 
no more difficult than entering into any other contract. The law presumes every contract involving 
a fiduciary is invalid unless the fiduciary can prove that full disclosure was made or that the 
transaction is otherwise fair. A release or settlement agreement is, after all, only a contract like any 
other.111  And Texas courts have applied the presumption of invalidity to settlements involving 
fiduciaries just like any other transaction involving fiduciaries.112 The difficulties imposed on 
fiduciaries is a calculated choice of Texas public policy. However, it is not impossible for a 
transaction involving a fiduciary to survive judicial scrutiny. As the Texas Supreme Court held in 
Texas Bank & Trust Co. v. Moore, “It should be emphasized that the imposition by equity of a 
fiduciary relationship in such circumstances does no more than cast upon the profiting fiduciary 
the burden of showing the fairness of the transactions.”113 A settlement is final if it was agreed to 
after full disclosure or the fiduciary proves the fairness of the transaction. If a fiduciary could 
satisfy his burden of proof merely by showing that the plaintiff entered the transaction, the public 
policy would be meaningless. 

It is not at all clear that the line of case law dealing with the effectiveness of a disclaimer of reliance 
on a fraud in the inducement claim114 applies to a claim for breach of fiduciary duties. Breach of a 
fiduciary duty is not equivalent to fraud. “A false representation of a past or representation of a 
past or present material fact, when one has a duty to speak the truth, is of course a frequent ground 
for recovery in fraud when another relies thereon to his detriment, even in an ordinary arms-length 
transaction in which no ‘fiduciary duties’ exist and only the ethics of the marketplace apply.”115 

 
109 Johnson, 120 S.W.2d at 788 (quoting Justice Cardozo in Meinhard v. Salmon, 164 N.E. 545, 546 (N.Y. 1928). 
110 Id. 
111 Baty v. ProTech Ins. Agency, 63 S.W.2d 841, 848 (Tex. App.—Houston [14th Dist.] 2001, pet. denied) (“Like any 
other agreement, a release is subject to the rules of construction governing contracts.”). 
112 See Keck, Mahin & Cate v. Nat'l Union Fire Ins. Co. of Pittsburgh, Pa., 20 S.W.3d 692, 699 (Tex. 2000); Archer 
v. Griffith, 390 S.W.2d 735, 739 (Tex. 1964); Harrison v. Harrison Interests, Ltd., 14-15-00348-CV, 2017 WL 
830504, at *4 (Tex. App.—Houston [14th Dist.] Feb. 28, 2017, pet. denied); Webre v. Black, 458 S.W.3d 113, 118-
119 (Tex. App.—Houston [1st Dist.] 2015, no pet.); Wright v. Sydow, 173 S.W.3d 534, 548 (Tex. App.—Houston 
[14th Dist.] 2004, pet. denied); Nat'l Union Fire Ins. Co. of Pittsburgh, PA v. Keck, Mahin & Cate, 154 S.W.3d 714, 
722 (Tex. App.—Houston [14th Dist.] 2004, pet. denied); Campbell Harrison & Dagley L.L.P. v. Lisa Blue/Baron & 
Blue, 843 F. Supp. 2d 673, 688–89 (N.D. Tex. 2011). 
113 595 S.W.2d 502, 509 (Tex. 1980). 
114  Italian Cowboy Partners v. Prudential Ins. Co., 341 S.W.3d 323 (Tex. 2011); Forest Oil Corp. v. McAllen, 268 
S.W.3d 51 (Tex. 2008); Schlumberger Tech. Corp. v. Swanson, 959 S.W.2d 171 (Tex. 1997); Tex. Standard Oil & 
Gas, LP v. Frankel Offshore Energy, Inc., 394 S.W.3d 753, 772 (Tex. App.—Houston [14th Dist.] 2012, no pet.). 
115 Chien v. Chen, 759 S.W.2d 484, 495 (Tex. App.—Austin 1988, no writ). 
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However, when formal fiduciary duties apply, “the law imputes to the relationship additional and 
higher duties.”116 

The Forest Oil line of cases deals with a discrete issue: when a contractual disclaimer of reliance 
will bar a claim for fraud in the inducement. That line of authority is irrelevant when reliance is 
immaterial. Moreover, the cases do not involve fiduciary duties. Schlumberger v. Swanson took 
pains to make clear that no fiduciary duties were involved. Forest Oil makes clear that arm’s length 
negotiation is an important factor. Simply put, the Texas Supreme Court has not yet decided how 
parties may by agreement waive unknown and unfair breaches of fiduciary duties, if at all. 

B. Texas Securities Act 

A waiver of the requirements of the Texas Securities Act is also probably unenforceable. The TSA 
provides: “Waivers Void. A condition, stipulation, or provision binding a buyer or seller of a 
security or a purchaser of services rendered by an investment adviser or investment adviser 
representative to waive compliance with a provision of this Act or a rule or order or requirement 
hereunder is void.”117 Furthermore, reliance is not an element of a claim under the TSA.118 
Therefore, a disclaimer of reliance will also be ineffective. 

7. Settlement Checklist 

A. Wording of the Release 

Release language must be clear and unequivocal and must “mention” the claims to be released. It 
must also clearly state that it applies to claims of fraud in the inducement of the settlement 
agreement itself. Both fraud and fiduciary duties claims should be listed. The best practice is to 
include a broad general release, followed by a more specific (but non-exclusive) listing of specific 
claims. 

The following is an example: 

[Selling shareholder], on behalf of him/herself, his/her spouse, his/her affiliates, 
subsidiaries, partners, and any and all parties that may be able to make a claim by, 
through, or on behalf of him/her, fully and completely releases, acquits, and 
discharges all claims, causes of action, debts, obligations, and disputes that he/she 
may have against or as to [the acquiring or remaining shareholders], [the company], 
or the spouses, parents, subsidiaries, partners, affiliate, officers, directors, 
members, managers, attorneys, employees, or agents of [the acquiring or remaining 
shareholders and the company], whether known or unknown, whether accrued or 
unaccrued, from the beginning of the world to the date of this Agreement, save and 
except for the obligations of this Agreement. This release includes but is not limited 
[to all claims and counterclaims that were or could have been asserted in the 
Litigation and] to all claims of breach of fiduciary duties (including in connection 

 
116 Id. 
117 Tex. Rev. Civ. Stat. Ann. art. 581-33(L). 
118 Hendricks v. Thornton, 973 S.W.2d 348, 360 (Tex. App.—Beaumont 1998, pet. denied). 
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with the negotiation and execution of this Agreement), all claims of fraud in the 
inducement of this or any other agreement, all claims of common law and statutory 
fraud, nondisclosure, misrepresentation, violations of the Texas Securities Act, 
shareholder oppression, negligence, mismanagement, breach of contract, [and any 
other matters that may apply]. This release includes but is not limited to any 
derivative claims that [selling shareholder] could have asserted on behalf of [the 
company]. 

B. Covenant Not to Sue and Desire for Finality 

In addition to the release, it is prudent to include a covenant not to sue. This may also provide a 
basis for a claim of attorney’s fees in enforcing the settlement because the later attack on the 
settlement will be a breach of the agreement as well as a violation of the release. 

The intent of both parties is that this Agreement shall be a full and final resolution 
of all claims and disputes between and among [the company] and the parties hereto. 
Therefore, each party covenants not to sue as to any matter, claim, or dispute that 
has been released or that relates to or arises from this Agreement, save and except 
for the enforcement of the specific obligations stated herein. 

C. Representations and Warranties 

A section of representations and warranties is useful. 

1. Representation by an Attorney 

Settlements are much more defensible if the selling shareholder is represented by counsel. The 
existence and role (or intentional waiver of counsel) should be clearly stated in the settlement 
agreement. 

Consider the following: 

[Selling shareholder] has been represented by able, experienced, and 
knowledgeable legal counsel in the negotiation and execution of this Agreement. 
[Selling shareholder’s] counsel has been actively involved in the drafting of the 
language of this Agreement and has fully advised [selling shareholder] of his rights 
and responsibilities under this Agreement and of the risks and benefits of entering 
into this Agreement. 

If the selling shareholder has not employed counsel, then consider the following: 

[Acquiring Shareholder and the Company] have advised and urged [selling 
shareholder] to retain counsel to assist in the negotiation and preparation of this 
Agreement. [Selling shareholder] has knowingly and intentionally waived his right 
to be assisted by counsel. [Selling shareholder] is knowledgeable and experienced 
as to business matters and as to the nature and subject of this Agreement, has been 
actively involved in the negotiation and drafting of the language of this Agreement, 
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and is fully aware of his rights and responsibilities under this Agreement and of the 
risks and benefits of entering into this Agreement. 

2. Drafting and Negotiation of the Agreement 

Another extrinsic factor in the enforceability of is the negotiation of the agreement. Additionally, 
it is important to negate the presumption that language is interpreted against the drafting party. 

Both parties have been actively engaged in negotiating and drafting the language 
of every aspect of this Agreement. Both parties agree that none of the provisions 
are boilerplate, and that each provision has been considered and negotiated. Both 
parties agree that the language should not be construed against either party. 

3. Existence of Litigation 

If the settlement has involved litigation, then it is important to recite those facts. For example: 

This Agreement settles a dispute that has been the subject of active and contentious 
litigation over a period of 16 months, involving extensive discovery by both sides, 
in which thousands of pages of documents have been exchanged, six depositions 
have been taken, experts have been retained on both sides and have rendered 
opinions. Both parties agree that they have had a full opportunity to conduct such 
discovery and are fully informed as to the subject matter of this Agreement. Both 
parties agree that this Agreement was negotiated at arm’s length under adversarial 
conditions, and neither party is relying on the other in any way in entering into this 
Agreement 

4. Knowledge and Investigation 

Along with the disclaimer of reliance, it is advisable to include a statement that each party is basing 
his decision to enter into the agreement solely on his own knowledge and judgment: 

Each party has conducted his own investigation before entering into this Agreement 
and is relying solely upon his own judgment in making this Agreement. To the 
extent that additional information might have been obtained, each party waives his 
right to such information and assumes the risk that additional information might be 
unknown. 

5. Fairness and Arms Length 

Fiduciary duty claims involve not only information but fairness—both to the company and to the 
selling shareholder. Therefore, it is useful to have a representation of fairness: 

Both parties represent and warrant that this Agreement has been negotiated in good 
faith and upon full information and is entirely fair in all respects to [the company] 
and to each party. 
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6. Authority, Ownership and No Assignments 

It is important to get a representation and warranty from the selling shareholder as to his ownership 
and authority in entering into the settlement: 

[Selling shareholder] represents and warrants that he/she is the sole owner of the 
stock/ownership interests being conveyed in this Agreement and of all claims being 
released, that he/she has not assigned or conveyed any interests in the same, and 
that he/she has full and complete authority to convey the stock/ownership interest, 
release the claims, and enter into this Agreement. 

D. Merger Clause 

The purpose of the merger clause is to preclude the assertion of any prior or side agreements: 

This Agreement is the entire agreement of the parties and supersedes all prior 
agreements, promises, statements, and representations. There are no agreements, 
promises, statements, or representations between the parties that are not stated 
within the four corners of this Agreement. 

E. Disclaimers and Waivers 

The disclaimer of reliance is critical to avoiding a subsequent claim of fraud in the inducement. 
The disclaimer should be carefully drafted to include fraud by non-disclosure. The disclaimer 
should also include a waiver of fiduciary duties, although it is an open question whether such a 
waiver is enforceable. 

[Selling shareholder] has not relied on any statement, representation, promise, or 
non-disclosure not stated expressly in this Agreement and hereby disclaims and 
waives any subsequent claim of reliance. [Selling shareholder] disclaims and 
waives any fiduciary duties that may apply to the negotiation and execution of this 
agreement and waives any presumption of invalidity that might otherwise apply to 
this Agreement. 

F. Disclosure and Fairness 

Regardless of the wording of the settlement agreement, the acquiring shareholder (or the owner 
benefiting from the company’s acquisition of shares) should approach the settlement with the 
knowledge that he may ultimately be compelled to demonstrate good faith, full disclosure, and 
fairness. Therefore, proof should be compiled in advance that would permit a defense of the 
substantive terms of the settlement. It may be wise to obtain a third-party appraisal of the shares. 
It may be wise to disclose that appraisal prior to the execution of the settlement agreement. It 
would be wise to insist that the selling shareholder actually be represented by counsel and to insist 
that the selling shareholder’s counsel play a meaningful role in the drafting of the agreement. 
Courts tend to be biased in favor of final settlement agreements, but care must be taken to eliminate 
as many of the extrinsic factor as possible that may render a shareholder settlement unenforceable. 
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8. Conclusion 

The law makes it difficult to reach a final settlement involving the acquisition of ownership 
interests. Care in drafting and arranging the circumstances of the settlement may vitiate some of 
these risks. Drafters must remember that not only fraudulent misrepresentations need to be dealt 
with but also fraudulent non-disclosures and breaches of fiduciary duty. Efforts should be taken to 
deal with each of these theories explicitly in the release, representations and warranties, and 
disclaimers and waivers. Nevertheless, no drafting is absolutely certain to provide a defense 
against a subsequent attack on the settlement. Therefore, some care should be taken to make sure 
that the disclosure provided and the price paid are defensible and that the selling shareholder is 
represented by counsel who plays a meaningful role in the drafting. The more an acquiring 
shareholder does or even seems to take advantage, the more likely that the settlement will be set 
aside. 


