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1. Introduction 

A. Shareholder Oppression 

A wielding of this power by any group controlling a corporation may serve to 
destroy a stockholder’s vital interests and expectations. As the stock of closely-held 
corporations generally is not readily salable, a minority shareholder at odds with 
management policies may be without either a voice in protecting his or her interests 
or any reasonable means of withdrawing his or her investment.1 

The corporation is ultimately subject to the control of the owner(s) of a majority of its shares; 
therefore, any person, family, or group of individuals controlling the majority of the shares, as a 
practical matter, exercises total power over the corporation. These majority shareholders almost 
always vote themselves and persons strongly aligned with them to all or most of the positions on 
the board of directors.2 In closely-held corporations, where the number of shares and shareholders 
is small, the existence of a single person or a small, strongly aligned group of persons, owning or 
controlling a majority of the shares is the norm. Minority shareholders in these corporations are 
not able to elect officers or directors to protect their interests, and they are not able to prevail on 
any matter submitted to a vote of the shareholders, and thus have only that amount of influence 
over the corporation which the majority permits.  

Because of the close involvement and personal relationships among the small groups of 
shareholders of closely-held corporations,3 the opportunities are greatly increased for interpersonal 
conflict to arise among the shareholders or between management and particular shareholders. As 
the Supreme Court noted in Ritchie v. Rupe: “Occasionally, things don’t work out as planned: 
shareholders die, businesses struggle, relationships change, and disputes arise. When, as in this 
case, there is no shareholders’ agreement, minority shareholders who lack both contractual rights 
and voting power may have no control over how those disputes are resolved.”4 Because of the 
absence of a market in which to sell the shares, these shareholders are “locked-in” and vulnerable 
to a variety of types of misconduct designed to “squeeze” them out (that is, to force them to sell at 
an unfairly low price) or to “freeze” them out (that is, to render their share ownership 
meaningless).5  

Minority shareholders may protect themselves contractually. “Shareholders of closely-held 
corporations may address and resolve such difficulties by entering into shareholder agreements 
that contain buy-sell, first refusal, or redemption provisions that reflect their mutual expectations 
and agreements.”6 Such agreements may define respective management and voting powers, the 

 

1 Matter of Kemp & Beatley, Inc., 473 N.E.2d 1173, 1179 (N.Y. 1984). 
2 See Douglas Moll, Majority Rule Isn’t What It Used To Be: Shareholder Oppression in Texas Close Corporations, 
63 TEX. B.J. 434, 436 & n.4 (2000). 
3 Id. at 436. 
4 Ritchie v. Rupe, 443 S.W.3d 856, 878–79 (Tex. 2014). 
5 See Moll, supra note 25, at 36. 
6 Ritchie, 443 S.W.3d at 871. 
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apportionment of losses and profits, the payment of dividends, and shareholders’ rights to buy or 
sell shares from or to each other, the corporation, or an outside party.7 However, shareholder 
agreements are relatively rare, and truly fair and comprehensive ones that solve future problems 
not anticipated at the founding of the company are rarer still. The dissenting opinion in Ritchie 
aptly noted: “[f]rom a relational standpoint, people enter closely-held businesses in the same 
manner as they enter marriage: optimistically and ill-prepared.”8 Owners of closely-held 
corporations are frequently linked by family or personal relationships, usually trust each other, and 
often regard such contractual protection as unnecessary.9 

Controlling shareholders are in a position to abuse their power over minority shareholders by 
reducing or eliminating any economic benefits of ownership to the minority, by systematically 
violating the rights associated with share ownership, and otherwise by defeating the normal 
expectations of shareholders relating to the ownership of their shares. This conduct takes many 
forms and appears in many different factual situations. When times are good and the corporation 
is growing, the majority may act to appropriate a greater portion of the economic benefits to 
themselves at the minority’s expense. When times are bad, the majority may act to preserve for 
themselves a greater piece of the shrinking pie at the expense of the minority. At any time, the 
majority may wish to get rid of minority ownership positions. The actions of the majority may be 
motivated by greed or by a perception (valid or not) that the minority owner is not contributing. 
Often, the motivation for oppressive conduct stems from personal conflict among the majority and 
minority shareholders.  

Such oppressive conduct may act to “squeeze out”10 a minority shareholder, forcing that 
shareholder to leave the corporation and sell his shares usually at an unfairly low price, or to 
“freeze out”11 the minority shareholder by structuring corporate governance and distribution of 
economic benefits so as to render the minority shareholder’s ownership essentially irrelevant. In 
either a freeze-out scenario or a squeeze-out attempt, the majority typically cuts off the minority 
shareholders from information about the corporation and from any participation in management. 
The majority will frequently manipulate the finances of the corporation so that profits are not 
distributed as dividends but rather are diverted to the majority through excessive salaries, bonuses, 
or other personal benefits. When all of the shareholders work in the corporation and all corporate 
profits are paid out as salary and personal benefits, the majority will often terminate the minority 
shareholder’s employment (and thus cut off all economic benefits from stock ownership).12 The 
Supreme Court acknowledged that minority shareholders in closely-held corporations have no 
statutory right to exit the venture and receive a return of capital like partners in a partnership do, 

 

7 Id. at 878. 
8 Id. at 894 (Guzman, J., dissenting) (quoting Charles W. Murdock, The Evolution of Effective Remedies for Minority 
Shareholders and Its Impact Upon Valuation of Minority Shares, 65 NOTRE DAME L. REV. 425, 426 (1990)). 
9 Douglas K. Moll, Minority Oppression & the Limited Liability Company: Learning (or Not) from Close Corporation 
History, 40 WAKE FOREST L. REV. 883, 912 (2005). 
10 Ritchie, 443 S.W.3d at 894 (Guzman, J., dissenting). 
11 Id. 
12 See generally Moll, supra note 25, at 35–39 (distinguishing minority shareholder status in close corporation from 
publicly held corporation). 



 4 

and usually have no ability to sell their shares like shareholders in a publicly-held corporation do; 
thus, if they fail to contract for shareholder rights in advance of difficulties, they will be uniquely 
vulnerable to potential abuse by a controlling shareholder or group.13 “Unhappy with the situation 
and unable to change it, [minority shareholders] are often unable to extract themselves from the 
business relationship, at least without financial loss.”14  

Without legal protection, minority share ownership in a closely-held corporation can become 
essentially a joke—in other words: “There are 51 shares . . . . . that are worth $250,000. There are 
49 shares that are not worth a ____.”15 The Texas Supreme Court acknowledged: “Closely-held 
corporations have unique attributes that may justify different protections under the law.”16 Prior to 
Ritchie, Texas courts had come to recognize that they must “take an especially broad view of the 
application of oppressive conduct to a closely-held corporation, where oppression may more easily 
be found,” and must use their equitable powers to protect the minority shareholders who find 
themselves on the receiving end of a “squeeze out” and do not have a ready market for their 
shares.17 The majority opinion in Ritchie clearly acknowledged:  

Our review of the case law and other authorities also convinces us that it is both 
foreseeable and likely that some directors and majority shareholders of closely-held 
corporations will engage in such actions with a meaningful degree of frequency and 
that minority shareholders typically will suffer some injury as a result. Although 
the injury is usually merely economic in nature, it can be quite substantial from the 
minority shareholder’s perspective, as it often completely undermines their sole or 
primary motivation for engaging with the business. We thus conclude that the 
foreseeability, likelihood, and magnitude of harm sustained by minority 
shareholders due to the abuse of power by those in control of a closely-held 
corporation is significant, and Texas law should ensure that remedies exist to 
appropriately address such harm when the underlying actions are wrongful.18  

B. Ritchie v. Rupe 

In Ritchie v. Rupe,19 the Texas Supreme Court completely rejected the shareholder oppression 
doctrine as it had been developed in the Texas appellate courts. The Court first turned to the 
receivership statute as a source for the duties recognized by the shareholder oppression doctrine.20 
The court held that the “construction of former article 7.05, like any other statute, is a question of 

 

13 Ritchie, 443 S.W.3d at 879. 
14 Id. 
15 Humphrys v. Winous Co., 133 N.E.2d 780, 783 (Ohio 1956). 
16 Ritchie, 443 S.W.3d at 864 n.8. 
17 Davis v. Sheerin, 754 S.W.2d 375, 381 (Tex. App.—Houston [1st Dist.] 1988, writ denied). 
18 Ritchie, 443 S.W.3d at 879. 
19 Id. at 866. 
20 Id. at 863. 
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law for the courts.”21 “To determine the meaning of ‘oppressive’ in the receivership statute, our 
text-based approach to statutory construction requires us to study the language of the specific 
provision at issue, within the context of the statute as a whole, endeavoring to give effect to every 
word, clause, and sentence.”22 The Court focused particularly on the other statutory grounds for 
imposing a receiver, concluded that all involved a “serious threat to the well-being of the 
corporation,” and held that “[w]e must construe ‘illegal, oppressive, or fraudulent’ . . . in a manner 
consistent with these types of situations.”23 The Court rejected the two definitions of oppressive 
that had been developed by the intermediate courts under the shareholder oppression doctrine and 
concluded:  

Considering all of the indicators of the Legislature’s intent, we conclude that a 
corporation’s directors or managers engage in ‘oppressive’ actions under former 
article 7.05 and section 11.404 when they abuse their authority over the corporation 
with the intent to harm the interests of one or more of the shareholders, in a manner 
that does not comport with the honest exercise of their business judgment, and by 
doing so create a serious risk of harm to the corporation.24  

The basis of the court of appeal’s holding of oppression, interference with the plaintiff’s ability to 
sell her shares, “does not meet that standard.”25  

In the trial court, the plaintiffs had alleged additional oppressive conduct not relied on in the 
appellate opinion, but the Supreme Court held that remand was unnecessary because the plaintiff 
sought only a buy-out, and that remedy was not available under the receivership statute: “Former 
article 7.05 creates a single cause of action with a single remedy: an action for appointment of a 
rehabilitative receiver.”26 The Supreme Court rejected the argument that the provision in the 
receivership statute, requiring the court to find that all other remedies available at law or in equity 
are inadequate, implies the authority to order other appropriate equitable relief—“This provision 
is a restriction on the availability of receivership, not an expansion of the remedies that the statute 
authorizes.”27 

Next, the Court turned to the question of whether an independent cause of action should be 
recognized in the common law for shareholder oppression.28 The Court held that such an inquiry 
requires “something akin to a cost-benefit analysis to assure that this expansion of liability is 
justified.”29 The factors include the foreseeability, likelihood, and magnitude of the risk of injury, 

 

21 Id. 
22 Id. at 867. 
23 Id. at 868. 
24 Id. at 871. 
25 Id. 
26 Id. at 872. 
27 Id. 
28 Id. at 877–78. 
29 Id. at 878 (citing Roberts v. Williamson, 111 S.W.3d 113, 118 (Tex. 2003)). 
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the existence and adequacy of other protections against the risk, the magnitude of the burden of 
guarding against the injury and the consequences of placing that burden on the persons in question, 
and the consequences of imposing the new duty.30 After a thorough discussion of the 
vulnerabilities of minority shareholder and the risks and harm caused by oppressive conduct, the 
Court concluded “that the foreseeability, likelihood, and magnitude of harm sustained by minority 
shareholders due to the abuse of power by those in control of a closely held corporation is 
significant, and Texas law should ensure that remedies exist to appropriately address such harm 
when the underlying actions are wrongful.”31 However, that conclusion “does not end our analysis” 
because “[w]e must next consider the adequacy of remedies that already exist.”32 

The Court then analyzed the existing remedies in each of five areas where oppressive conduct is 
most frequently present: denial of access to information,33 withholding of dividends,34 termination 
of employment,35 misappropriation of corporate funds and opportunities,36 and manipulation of 
stock values.37 As to denial of information, the Court noted that “[t]he Legislature has already 
dictated what rights of access a shareholder has to corporate books and records, and no party 
alleges that the Legislature’s statutory scheme is inadequate to protect shareholders in closely held 
corporations from improper denial of access to corporate records.”38 As to termination of 
employment, “our commitment to the principles of at-will employment compels us to conclude 
that the opportunity to contract for any desired employment assurances is sufficient.”39 
Misappropriation may be remedied through derivative claims based on “the duty of loyalty that 
officers and directors owe to the corporation specifically [that] prohibits them from misapplying 
corporate assets for their personal gain or wrongfully diverting corporate opportunities to 
themselves,”40 which the Court reasoned might also be available to remedy withholding or refusing 
to declare dividends, termination of employment, and manipulation of corporate share values—
“all relate to business decisions that fall under the authority of a corporation’s offices and directors. 
As such, they are subject to an officer or director’s fiduciary duties to the corporation.”41 

 

30 Id. 
31 Id. at 879. 
32 Id. 
33 Id. at 882. 
34 Id. 
35 Id. at 886. 
36 Id. at 887. 
37 Id. 
38 Id. at 888. 
39 Id. at 886. 
40 Id. at 887. 
41 Id. at 888. 
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Ultimately the Court concluded that “these legal duties are sufficient to protect the legitimate 
interests of a minority shareholder by protecting the well-being of the corporation.”42 

The Court also noted the potential negative consequences of recognizing a new common-law cause 
of action for shareholder oppression—that the undefined usage of the term “oppressive” falls far 
short of providing any clear standards43 and that “[e]ven the most developed common-law 
standards for ‘oppression’—the ‘reasonable expectations’ and ‘fair dealing’ tests—have been 
heavily criticized for their lack of clarity and predictability.” 44 

The Court conceded: 

We recognize that our conclusion leaves a “gap” in the protection that the law 
affords to individual minority shareholders, and we acknowledge that we could fill 
the gap by imposing a common-law duty on directors in closely held corporations 
not to take oppressive actions against an individual shareholder even if doing so is 
in the best interest of the corporation. To determine whether imposing such a duty 
is advisable, however, we must consider the public policies at play, the 
consequences of imposing the duty, the duty’s social utility, and whether the duty 
would conflict with existing law or upset the Legislature’s careful balancing of 
competing interests in governing business relationships.45 

The Court reasoned, “[t]here must be well-considered, even compelling grounds for changing the 
law so significantly. . . . We find no such necessity here, and therefore decline to recognize a 
common-law cause of action for ‘shareholder oppression.’”46 

The chief take-away from the Ritchie v. Rupe opinion is that minority shareholders must protect 
themselves contractually at the time they enter into the investment. The Court emphasizes the 
importance of this self-help option repeatedly. “The Legislature has granted corporate founders 
and owners broad freedom to dictate for themselves the rights, duties, and procedures that govern 
their relationship with each other and with the corporation.”47 Therefore, it is important to evaluate 
the nature and role of shareholder agreements as mechanisms to protect against shareholder 
oppression. 

 

42 Id. at 888–89. 
43 Id. at 889. 
44 Id. at 889–90. 
45 Id. at 889. 
46 Id. at 891. 
47 Ritchie v. Rupe, 443 S.W.3d 856, 881 (Tex. 2014). 
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2. Statutory Provisions 

A. Statutory Shareholder Agreements 

Section 21.101 of the Code provides for special rules and powers of shareholders to enter into 
shareholder agreements in twelve specific areas.  

The shareholders of a corporation may enter into an agreement that: 

(1)  restricts the discretion or powers of the board of directors; 

(2)  eliminates the board of directors and authorizes the business and affairs 
of the corporation to be managed, wholly or partly, by one or more of its 
shareholders or other persons; 

(3)  establishes the individuals who shall serve as directors or officers of the 
corporation; 

(4)  determines the term of office, manner of selection or removal, or terms 
or conditions of employment of a director, officer, or other employee of the 
corporation, regardless of the length of employment; 

(5)  governs the authorization or making of distributions whether in 
proportion to ownership of shares, subject to Section 21.303; 

(6)  determines the manner in which profits and losses will be apportioned; 

(7)  governs, in general or with regard to specific matters, the exercise or 
division of voting power by and between the shareholders, directors, or other 
persons, including use of disproportionate voting rights or director proxies; 

(8)  establishes the terms of an agreement for the transfer or use of property 
or for the provision of services between the corporation and another person, 
including a shareholder, director, officer, or employee of the corporation; 

(9)  authorizes arbitration or grants authority to a shareholder or other 
person to resolve any issue about which there is a deadlock among the directors, 
shareholders, or other persons authorized to manage the corporation; 

(10)  requires winding up and termination of the corporation at the request 
of one or more shareholders or on the occurrence of a specified event or 
contingency, in which case the winding up and termination of the corporation will 
proceed as if all of the shareholders had consented in writing to the winding up and 
termination as provided by Subchapter K; 

(11)  with regard to one or more social purposes specified in the 
corporation's certificate of formation, governs the exercise of corporate powers, the 
management of the operations and affairs of the corporation, the approval by 
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shareholders or other persons of corporate actions, or the relationship among the 
shareholders, the directors, and the corporation; or 

(12)  otherwise governs the exercise of corporate powers, the management 
of the business and affairs of the corporation, or the relationship among the 
shareholders, the directors, and the corporation as if the corporation were a 
partnership or in a manner that would otherwise be appropriate only among partners 
and not contrary to public policy.48 

A shareholder agreement within the scope of section 21.101 is effective among the shareholders 
and between the corporation and the shareholders, even if inconsistent with the Code.49 

The shareholder’s agreement must be unanimously agreed to by all shareholders at the time of 
execution and either contained in the certificate of formation or bylaws (if approved by all 
shareholders at the time of the agreement) or set forth in writing and signed by all of the 
shareholders at the time of the agreement and made known to the corporation.50 A shareholders’ 
agreement may be amended only by all of the shareholders at the time of the amendment, unless 
the agreement provides otherwise.51 

Statutory shareholders’ agreements that were in effect before September 1, 2015 expire ten years 
after execution, unless the agreement provides otherwise; agreements entered into after September 
1, 2015 have no duration limit unless set forth in the agreement.52 A shareholders’ agreement may 
also be executed by the organizers or subscribers if no shares have been issued when the agreement 
is signed.53 A shareholders’ agreement ceases to be effective when the corporation’s shares are 
listed on a national securities exchange or regularly traded on a national market.54 If the 

 

48 Sec. 21.101(a). 
49 Sec. 21/104 (“A shareholders' agreement that complies with this subchapter is effective among the shareholders and 
between the shareholders and the corporation even if the terms of the agreement are inconsistent with this code.“). 
50 Sec. 21.101(b)(1) (“(b)  A shareholders' agreement authorized by this section must be: (1)  contained in: 

(A)  the certificate of formation or bylaws if approved by all of the shareholders at the time of the agreement;  or (B)  a 
written agreement that is: (i)  signed by all of the shareholders at the time of the agreement;  and (ii)  made known to 
the corporation”). 
51 Sec. 21.101(b)(2) (A shareholders' agreement authorized by this section must be: “(2)  amended only by all of the 
shareholders at the time of the amendment, unless the agreement provides otherwise.”). 
52 Sec. 21.102 (“Any limit on the term or duration of a shareholders' agreement under this subchapter must be set forth 
in the agreement.  A shareholders' agreement under this subchapter that was in effect before September 1, 2015, 
remains in effect for 10 years, unless the agreement provides otherwise.”). 
53 Sec. 21.108 (“An organizer or a subscriber for shares may act as a shareholder with respect to a shareholders' 
agreement authorized by this subchapter if no shares have been issued when the agreement is signed.”). 
54 Sec. 21.109(a) (“A shareholders' agreement authorized by this subchapter ceases to be effective when shares of the 
corporation are: (1)  listed on a national securities exchange; or (2)   regularly traded in a market maintained by one 
or more members of a national or affiliated securities association.”). 
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shareholder’s agreement ceases to be effective, then the board may amend the certificate of 
formation and bylaws to delete references to it, without shareholder approval.55 

1. Officers and Directors 
Shareholders are given broad latitude to control the management of the company through a 
statutory shareholders’ agreement. Traditionally, agreements that restricted the discretion of the 
board violated public policy. Similarly, directors were not permitted to delegate their decision-
making authority and could not vote by proxy. Section 21.101 permits a shareholder agreement to 
restrict the discretion or powers of the board56 and to provide for the exercise or division of voting 
power among directors, including disproportionate voting rights and the use of director proxies.57 
A shareholder agreement may establish who will serve as directors or officers58 and set term of 
office, manner of selection or removal or the terms or conditions of employment of a director, 
officer or other employee of the corporation.59 

A shareholder agreement may also dispense with the board of directors entirely and authorize one 
or more shareholders or other persons to manage the business of the company.60 A person 
authorized to manage in place of directors is liable for his conduct to the same extent as a directors 
would be; and directors are not liable for actions taken in accordance with a shareholders’ 
agreement which limits their discretion.61 If a shareholder agreement eliminates the board of 
directors, then the corporation is required to institute a board if the agreement ceases to be 
effective.62 A shareholder agreement may provide that distributions will be made not in proportion 
to share ownership, but it may not permit or require distributions in excess of the statutory limit.63 

 

55 Sec. 21.109(c) (“If a shareholders' agreement that ceases to be effective is contained in or referred to by the 
certificate of formation or bylaws of a corporation, the board of directors of the corporation may adopt an amendment 
to the certificate of formation or bylaws, without shareholder action, to delete the agreement and any references to the 
agreement.”). 
56 Sec. 2.101(a)(1). 
57 Sec. 21.101(a)(7). 
58 Sec. 21.101(a)(3). 
59 Sec. 21.101(a)(4). 
60 Sec. 21.101(a)(2). 
61 Sec. 21.106 (“(a)  A shareholders' agreement authorized by this subchapter that limits the discretion or powers of 
the board of directors or supplants the board of directors relieves the directors of, and imposes on a person in whom 
the discretion or powers of the board of directors or the management of the business and affairs of the corporation is 
vested, liability for an act or omission of the person in accordance with Subsection (b). (b)  A person on whom liability 
for an act or omission is imposed under this section is liable in the same manner and to the same extent as a director 
on whom liability for an act or omission is imposed by this code or other law.”). 
62 Sec. 21.109(b) (“(b)  If a corporation does not have a board of directors and an agreement of the shareholders of the 
corporation entered into under this subchapter ceases to be effective, a board of directors shall be instituted or 
reinstated to govern the corporation in the manner provided by Section 21.710(c).”). 
63 Sec. 21.101(5). See § 21.303. 
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2. Profits and distributions 
Directors generally have nearly unfettered discretion in distributing profits. A shareholder’s 
agreement may limit or control that discretion,64 determine the manner in which profits and losses 
will be apportioned,65 and determine the authorization or making of distributions.66 

3. Voting 
A shareholders’ agreement may change the voting rights of shareholders and govern the exercise 
or division of voting power among shareholders.67 

4. Insider transactions 
A shareholders’ agreement may also establish the terms of an agreement for the transfer or use of 
property or for the provision of services between the corporation and another person, including a 
shareholder, director, officer or employee—and thus permit self-dealing transactions that might 
otherwise violate fiduciary duties.68 

5. Dispute Resolution 
A shareholders’ agreement may require arbitration of disputes or grant tie-breaking or 
management authority to a shareholder or other person in the event of a deadlock.69 

6. Winding up 
A shareholders’ agreement may require winding up and termination at the request of one or more 
shareholders or on the occurrence of a specified event, in which case the winding up would proceed 
as though all shareholders had consented in writing to a voluntary winding up.70 

7. Social Purposes 
A shareholders’ agreement may govern the exercise of corporate powers, management, approval, 
and relationships among shareholder, directors, and the corporation with respect to any social 
purposes specified in the certificate of formation.71 

8. Functions as a partnership 
Finally, a shareholders’ agreement may provide that the corporation shall operate like a partnership 
in its management or the relationship among the shareholders, directors, and corporation, so long 
as the agreement is not contrary to public policy.72 However, a shareholders’ agreement that 

 

64 Sec. 21.101(a)(1). 
65 Sec. 21.101(6). 
66 Sec. 21.101(5). 
67 Sec. 21.101(7). 
68 Sec. 21.101(8). 
69 Sec. 21.101(9). 
70 Sec. 21.101(10). 
71 Sec. 21.101(11). 
72 Sec. 21.101(12). 
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provides that the corporation will act like a partnership does not impose personal liability on the 
shareholders, as would be the case in a partnership. 

9. Disclosure requirements 
The shareholder agreement is binding on the shareholders based on the consent of each individual 
shareholder. The Code imposes strict disclosure requirements so that the agreement may also be 
binding on transferees. The existence of a statutory shareholder agreement must be noted 
conspicuously on the front or back of the share certificate or on the information statement required 
for uncertificated shares.73 The disclosure must include this statement: “These shares are subject 
to the provisions of a shareholders' agreement that may provide for management of the corporation 
in a manner different than in other corporations and may subject a shareholder to certain 
obligations or liabilities not otherwise imposed on shareholders in other corporations.”74 If shares 
are outstanding at the time of the agreement, those shares must be recalled and reissued with the 
required disclosures.75 Compliance with the disclosure requirements conclusively establishes that 
any transferee is on notice of the shareholders’ agreement.76 

The failure to comply with the disclosure requirements does not affect the validity of the 
shareholders’ agreement or any action taken pursuant to the agreement.77 A purchaser who does 
not have knowledge of the shareholders’ agreement at the time of purchase may not avoid the 
agreement but may rescind the purchase.78 An action to rescind the purchase must be commenced 
by the earlier of the 90th day after the agreement is discovered or the second anniversary of the 
purchase.79 

 

73 Sec. 21.103(a) (“(a)  The existence of an agreement authorized by this subchapter shall be noted conspicuously on 
the front or back of each certificate for outstanding shares or on the information statement required for uncertificated 
shares by Section 3.205.”). 
74 Sec. 21.103(b) (“(b)  The disclosure required by this section must include the sentence, "These shares are subject to 
the provisions of a shareholders' agreement that may provide for management of the corporation in a manner different 
than in other corporations and may subject a shareholder to certain obligations or liabilities not otherwise imposed on 
shareholders in other corporations."”). 
75 Sec. 21.103 (c) (“A corporation that has outstanding shares represented by certificates at the time the shareholders 
of the corporation enter into an agreement under this subchapter shall recall the outstanding certificates and issue 
substitute certificates that comply with this subchapter.”). 
76 Sec. 21.105(b) (“A purchaser is considered to have knowledge of the existence of the shareholders' agreement for 
purposes of this section if: (1)  the existence of the agreement is noted on the certificate or information statement for 
the shares as required by Section 21.103;  and (2)  with respect to shares that are not represented by a certificate, the 
information statement noting existence of the agreement is delivered to the purchaser not later than the time the shares 
are purchased.”). 
77 Sec. 21.103(d) (“The failure to note the existence of the agreement on the certificate or information statement does 
not affect the validity of the agreement or an action taken pursuant to the agreement.”). 
78 Sec. 21.105(a) (“A purchaser of shares who does not have knowledge at the time of purchase of the existence of a 
shareholders' agreement authorized by this subchapter is entitled to rescind the purchase.”). 
79 Sec. 21.105 (c) (“An action to enforce the right of rescission authorized by this section must be commenced not 
later than the earlier of: (1)  the 90th day after the date the existence of the shareholder agreement is discovered;  or 
(2)  the second anniversary of the purchase date of the shares.”). 
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B. Non-Statutory Shareholders’ Agreements 

Shareholders are permitted to contract with each other and with the corporation as to matters 
outside the scope of Section 21.101, and those provisions of the Code do not prohibit or impair 
such other agreements.80 Non-statutory agreements are subject to the provisions of the Code and 
other law. 

3. Recent Cases 

A. Pinto Technology Ventures, LP v. Sheldon, 526 S.W.3d 428 (Tex. 2017). 

This case involved the applicability of a forum selection clause in a shareholder agreement. The 
Texas Supreme Court began its analysis, noting: “Subject to public-policy constraints, forum-
selection clauses are generally enforceable in Texas.”81 Minority shareholders brought suit against 
venture capital shareholders and officers and directors for dilution of their shares. The defendants 
responded with a motion to dismiss based on a forum selection clause that required “any dispute 
arising out of” the shareholder agreement to be brought in Delaware. The plaintiffs argued that 
their tort claims for breach of fiduciary duties did not arise out of the shareholder agreement. The 
trial court granted the motion to dismiss. The court of appeals reversed.  

The Texas Supreme Court held that the determination of whether the non-contractual claims fell 
within the scope of the forum selection clause depended upon “a ‘common-sense examination’ of 
the substantive factual allegations. Legal theories and causes of action are not controlling. Rather, 
we avoid ‘slavish adherence to a contract/tort distinction,’ because doing otherwise ‘would allow 
a litigant to avoid a forum-selection clause with artful pleading.’”82 The Court considered a “but 
for” test and a “same operative facts” test. Without stating exactly what the test was, the Court 
held that the forum selection clause did apply.83 The Court noted that the facts of the plaintiffs’ 
claims were “inextricably enmeshed” and “factually intertwined” with the shareholder agreement 
and that any other result would encourage “artful pleading.”84 Interestingly, the Court emphasized 
that the use of the term “dispute” rather than “claim” was significant because dispute is a broader 
term,85 leaving open the possibility that the plaintiff’s position might have been valid if the forum 
selection clause had stated “all claims arising out of the agreement.” However, the Court also held 
that the CEO and CFO, neither of whom had signed the shareholder agreement in an individual 
capacity, could not rely on the forum selection clause.86 

 

80 Sec. 21.110 (“This subchapter does not prohibit or impair any agreement between two or more shareholders, or 
between the corporation and one or more of the corporation's shareholders, permitted by Title 1, this chapter, or other 
law.”). 
81 Pinto Tech. Ventures, L.P. v. Sheldon, 526 S.W.3d 428, 432 (Tex. 2017). 
82 Id. at 437. 
83 Id. at 439. 
84 Id. at 440. 
85 See id. at 439. 
86 Id. at 446. 
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B. Guajardo v. Hitt, 562 S.W.3d 768 (Tex. App.—Houston [14th Dist.] 2018, pet. 
denied). 

This case involved a closely-held corporation with four equal shareholders, in which three of the 
shareholders ceased paying salary to the fourth. There was a dispute at trial as to whether the fourth 
shareholder was fired or voluntarily quit, but there was no dispute that he was no longer working 
in the corporation. The shareholder agreement did not address the right of continued employment 
of the fourth shareholder—one of the other shareholders did have an employment agreement. 
However, the shareholder agreement did provide for the payment of base salaries of the 
shareholders “in amounts determined by unanimous consent of the Shareholders.” It was 
undisputed that the salary of the plaintiff had been set at $8000 per month, that he had been paid 
that amount for a period of about two years, and that he had not consented to a change or cessation 
of the payments. The jury found breach of contract and awarded slightly less than $300,000 in 
damages. The trial court granted a judgment notwithstanding the verdict that the plaintiff take 
nothing. 

The Court of Appeals affirmed the JNOV, holding that there was no evidence of an agreement to 
pay the plaintiff the same amount indefinitely whether he worked or not. The Court held: “To form 
a binding contract, the minds of the parties must meet with respect to the subject matter of the 
agreement and all its essential terms. The parties’ assent must comprehend the whole proposition, 
and the agreement must comprise all the terms that they intend to introduce into it.”87 The Court 
held that the “simple fact that a party has consistently done something in the past does not, standing 
alone, demonstrate an agreement to continue performing the same act in the future.”88 

The jury also awarded damages on a derivative claim for breach of fiduciary duties in the payment 
of bonuses to the shareholders in violation of the shareholders’ agreement because they were paid 
without unanimous consent. The trial court granted a JNOV, and the appellate court affirmed. The 
Court of Appeals held that an award of individual damages to the plaintiff under Section 21.563 
of the Texas Business Organizations Code is discretionary, and the plaintiff failed to brief abuse 
of discretion on appeal.89 Finally, the Court of Appeals also affirmed the trial court’s failure to 
award attorney’s fees to the defendants under the Declaratory Judgment Act because this too was 
discretionary, and there was not showing of an abuse of discretion.90 

4. Agreements to Control Specific Oppressive Conduct and Their Limitations 

Minority shareholders in a closely-held corporation may try to protect themselves against the 
tyranny of the majority by contract. Typical shareholder agreements include provisions: 

 

87 Guajardo v. Hitt, 562 S.W.3d 768, 778 (Tex. App.—Houston [14th Dist.] 2018, pet. denied), citing Argo Data Res. 
Corp. v. Shagrithaya, 380 S.W.3d 249, 274 (Tex. App.—Dallas 2012, pet. denied); Parker Drilling Co. v. Romfor 
Supply Co., 316 S.W.3d 68, 75 (Tex. App.—Houston [14th Dist.] 2010, pet. denied). 
88 Id. 
89 Id. at 780-81. 
90 Id. at 782 
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• guarantying that some or all of the shareholders will be directors and/or officers of the 
corporation; 

• providing employment and perhaps specifying salaries; 

• detailing how shareholders will vote on specific matters; 

• requiring that dividends are to be paid; 

• granting to one or more of the shareholders a veto right on board decisions or board 
decisions dealing with specific matters; and 

• setting out how disputes should be resolved (e.g., arbitration or provisional directors in 
case of deadlock or winding up under certain conditions or votes). 

While these mechanisms may be useful to prevent certain oppressive behaviors, they are limited 
in their ability to prevent or remedy oppression. They also all depend upon the very unlikely 
situation in which a minority owner has both the foresight and bargaining power to obtain these 
concessions in a shareholder agreement. 

A. Guaranteed Directorships 

Minority shareholders usually do not have the voting power to guaranty a spot on the board of 
directors. A shareholder who is not a director has limited rights to information about the operations 
of the corporation and no voice in decision-making or ability to protect himself from oppressive 
conduct. In a typical squeeze-out scenario, a minority shareholder who is on the board is usually 
removed. One way to address oppressive conduct is to provide in a shareholder agreement that 
some or all of the shareholders will also be directors, or to give certain shareholders or groups of 
shareholders the right to appoint or elect a director of their choice. A guarantied spot on the board 
of directors does protect a minority’s interest in a voice in the corporation. Unfortunately, most 
closely-held corporations rarely operate through formal board meetings, so the right to be a director 
in a small corporation may be more symbolic than real. Moreover, a minority position on a board 
of directors is hardly more useful than a minority position as a shareholder. The minority member 
of the board will be ignored and always outvoted. A position as a director does not equate to the 
right of continued employment or salary. Therefore, even with a seat on the board of directors, 
minorities may still be squeezed out or frozen out. 

B. Cumulative Voting 

Cumulative voting is a mechanism for granting minority shareholders rights of participation. 
However, this protection is quite limited and may, at least to some extent, be evaded. 

Cumulative voting is meant to provide a minority shareholder with the ability to elect at least one 
director. Typically, each share gets one vote for each position on the board of directors. If the 
corporation has three directors, then shareholder with one share would get three votes—one for 
each place on the board of directors. Cumulative voting allows the minority shareholder to cast all 
three votes for one place on the board of directors (and not vote on the other directors), thus 
increasing the ability of a minority to elect a director. Cumulative voting is presumed for 
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corporations organized before September 1, 2003.91 For corporations organized after that date, 
cumulative voting must be specified in the certificate of formation.92 Because shareholder 
agreements may be inconsistent with the Code, presumably cumulative voting could also be 
established by shareholder agreement. Again, however, even with cumulative voting, a minority 
shareholder’s presence on the board of directors provides minimal protection against oppression. 

C. Preemptive Rights 

Oppressive conduct may be accomplished through dilution. If the majority issues additional shares, 
the minority’s percentage of ownership is reduced. This means that the minority’s voting power, 
share of dividends, and liquidation rights are also reduced. The danger is illustrated in Burnett v. 
Word, Inc.93 In that case, the minority owned 27% of the company and was able to block a merger 
desired by the majority—which at the time required an 80% vote to approve. The majority simply 
issued additional shares until the minority ownership was below 80%. The court held that this 
tactic was permitted by the existing statute. 

Preemptive rights give the shareholder the right to acquire or purchase a portion of newly-issued 
shares in order to maintain his proportional interest in the corporation. Preemptive rights are 
presumed for corporations formed prior to September 1, 2003, unless negated by the certificate of 
formation.94 For corporations formed after that date, there are no preemptive rights unless provided 
in the certificate of formation.95 Shareholders should also be able to provide preemptive rights 
through a shareholder agreement. 

Preemptive rights provide scant protection against oppression. First, preemptive rights only 
maintain an existing minority interest, which is already subject to oppression. Second, there are 
numerous exceptions provided by statute—including shares granted as compensation.96 Finally, 
the exercise of preemptive rights requires that the minority shareholder have sufficient capital to 
invest in additional shares. If a minority shareholder has limited assets, then the majority may issue 
additional shares that the minority will not be able to buy even with preemptive rights. 

D. Voting Agreements 

Shareholders may bind themselves in a shareholder agreement to vote in a specified manner 
regarding specific matters. Examples might include places on the board of directors, declaration 
of dividends, etc. Individual shareholders may also enter into voting agreements with each other 
as to particular matters. For example, several minority shareholders might enter into an agreement 
to vote as a block in order to maximize their voting power, ensure a place on the board of directors, 

 

91 Sec. 21.362. 
92 Sec. 21.361. 
93 Burnett v. Word, Inc., 412 S.W.2d 792 (Tex. Civ. App.—Waco 1967, writ dism'd). 
94 Sec. 21.208. 
95 Sec. 21.203. 
96 Sec. 21.204. 
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or achieve some other object. Such agreements are expressly provided for by statute.97 A voting 
agreement must be in writing98 and deposited with the corporation and subject to shareholder 
inspection,99 and may be specifically enforced.100 

Voting agreements, particularly those that bind all shareholders, may be powerful and effective 
mechanisms to prevent specific forms of oppressive behavior. However, such agreements are 
limited by the ability of the owners to foresee potential problems and the willingness of majorities 
to have their hands tied in advance. 

E. Classes of Shares 

Another tool for maintaining the minority’s ability to have some control over the corporation is to 
issue different classes or series of shares. This device is provided for by statute.101 A corporation 
may allocate its ownership rights in almost any manner conceivable.102 Different classes of shares 
may be given different rights and limitations. These distinctions must be incorporated in the 
certificate of formation, although the same result should be achievable through a shareholder 
agreement. For example, one class of shares might be empowered to select one or more directors, 
might be given superior rights to dividends or assets in a liquidation, or might be given a veto 
power over certain matters. 

The most common delineation of rights is between voting and non-voting stock. This provision 
may be of particular use in a closely-held corporation. Take an instance in which one shareholder 
is contributing the majority of the capital, but the other shareholder does not wish to relinquish 
control. One solution is to issue the two shareholders the same amount of voting stock and to issue 
additional non-voting shares to the first shareholder, so that the shareholder contributing the 
majority of the capital retains the majority of the equity, the majority of the dividends, and the 
majority of the assets in a liquidation, but does not receive operational control. In this way, the 
minority shareholder could actually be given effective control of the business. 

F. Supermajorities 

Another strategy in providing for some minority control is to alter the voting requirements for 
specific decisions to require supermajorities—either on the board of directors or at the shareholder 
level. The practical effect is to give the minority a veto right over certain matters. Common 
examples would include firing officers or shareholders, declaration of dividends, increasing 
salaries, incurring indebtedness (or incurring indebtedness over a certain amount), etc. Usually, 
unanimity is required for specified matters, but the same result is obtainable by requiring a 
supermajority that would require minority assent—for example, requiring 80% approval of matters 

 

97 Sec. 6.252. 
98 Sec. 6.252(a). 
99 Sec. 6.252(b). 
100 Sec. 6.252(c). 
101 Sec. 21.152. 
102 Sec. 21.153. 
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when the minority interest is 25%. The Code permits increasing the percentage needed to approve 
a measure to any desired number.103 Where supermajorities (rather than unanimity) are used, the 
quorum requirements also need to be adjusted to ensure minority participation in the vote. 

A minority shareholder veto reduces the danger of shareholder oppression; however, it can create 
the problem of deadlocks that can cripple a corporation’s ability to function. 

G. Employment Agreements 

The primary mechanism for shareholder oppression is termination of employment. Ritchie v. Rupe 
noted: “A minority shareholder’s loss of employment with a closely held corporation can be 
particularly harmful because a job and its salary are often the sole means by which shareholders 
receive a return on their investment in the corporation.”104 Nevertheless, the Supreme Court held 
that Texas public policy was firmly in favor of at will employment—“Texas is steadfastly an at-
will employment state.”105 The Court noted that “[a]lthough at-will employment is the default, 
employers and employees have the freedom to contract for a different employment relationship.”106 
The Court concludes that shareholder-employees must look to employment agreements with the 
corporation as essentially their sole protection against the loss of employment in an oppression 
scenario: “For employment terminations that fall short of these extreme circumstances, however, 
our commitment to the principles of at-will employment compels us to conclude that the 
opportunity to contract for any desired employment assurances is sufficient.”107 

H. Required Dividends 

The most straight-forward way of protecting a minority shareholder’s economic stake in a closely-
held corporation is to require the payment of dividends. In most small corporations, dividends are 
never paid because all profits are distributed to the owners in the form of employment 
compensation. This is why the loss of employment is the usual mechanism for shareholder 
oppression. However, the shareholders might agree in a shareholder agreement to distribute profits 
by means of dividends. In a Sub-S corporation, such a policy would have no negative tax 
consequences; although in a C corporation, dividends are subject to double taxation. 

Great care must be taken in structuring a dividend agreement. By statute corporations are 
prohibited from paying out dividends in excess of profits or that would make the corporation 
insolvent.108 Directors who vote for illegal distributions are personally liable to the corporation.109 
As a practical matter, corporations frequently need excess capital for many legitimate business 

 

103 See §§ 21.359(b) (election of directors), 21.363(b) (shareholder voting on ordinary matters), 21.365 (shareholder 
voting on extraordinary matters), 21.415(a) (voting by directors). 
104 Ritchie v. Rupe, 443 S.W.3d 856, 885 (Tex. 2014). 
105 Id. 
106 Id. at 886. 
107 Id. 
108 Sec. 21.303. 
109 Sec. 21.316. 
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reasons—such as maintaining a working capital reserve, investing in capital spending, paying 
debts—that would limit or preclude the payment of dividends. A dividend requirement runs the 
risk of severely injuring the corporation at a business level. A carefully crafted dividend provision 
in a shareholder agreement might deal with most of those issues through various formulas; 
however, it is almost impossible to anticipate every circumstance in which the payment of 
dividends might be injurious to the corporation, and the more latitude given to the board, the less 
protection against oppressive conduct. 

Moreover, dividends are paid out of profits, and profits can be easily manipulated. Majority 
shareholders can readily decrease the amount of profit available for distribution by increasing 
salary and bonuses to themselves and their allies. One solution would be to require that 
shareholder-employees work for no salary, but dividends only. That solution is likely to be unfair 
and resisted in practice because it would be a rare situation when the value of the services each 
shareholder contributes to the enterprise exactly matches the percentage ownership of shares. 
Another solution would be to provide for set base salaries that could be changed only with 
unanimous consent and to pay the profits out in dividends. 

5. Buy-Out Mechanisms and Their Limitations 

The most useful mechanism in a shareholder agreement for dealing with shareholder oppression 
is a well-written Buy-Sell provision. Because shareholders in closely-held corporations have no 
market to sell their shares, they are subject to being squeezed-out or frozen-out. It is the ability to 
sell and exit the enterprise that is necessary to protect a shareholder from oppressive conduct. A 
Buy-Sell agreement potentially provides such an exit. A Buy-Sell agreement provides (generally) 
for the corporation to purchase the shareholder’s shares upon the happening of certain events. 
Commonly, Buy-Sell agreements provide for the purchase in the event of the shareholder’s death, 
disability, retirement, or termination of employment. They can also be written as an option that 
can be triggered by either party at will or upon a certain vote of the shareholders or directors. Such 
agreements can provide an effective resolution to situations of shareholder dissension and 
disagreement. However, the extent to which such an agreement functions to protect against 
shareholder oppression depends on how the agreement is written. In practice, Buy-Sell agreements 
more often enable oppression than provide a solution to it. 

A. General Requirements 

Buy-Sell provisions are restrictions on the transferability of shares and are specifically provided 
for in the Code.110 Buy-Sell provisions may be included in the certificate of formation, the bylaws, 
a shareholder agreement, or other agreement between shareholders or the shareholder and the 
corporation.111 Buy-Sell provisions are required to be reasonable.112 Stock transfer restrictions are 

 

110 Sec. 21.211(a)(2) (providing that restrictions are valid that “obligates the corporation, to the extent provided by 
this code, or another person to purchase securities that are the subject of an agreement relating to the purchase and 
sale of the restricted security). 
111 Sec. 21.210. 
112 Sec. 21.211(a). 
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valid only if “such restraints are reasonable and not contrary to public policy.”113 
“The reasonableness of such a restriction is ordinarily to be determined by applying the test of 
whether the provision is sufficiently necessary to the particular corporate enterprise to justify 
overruling the usual policy of the law in opposition to restraints on the alienability of personal 
property.”114 “However, stock restrictions are not looked upon with favor and are strictly 
construed.”115  

Buy-Sell provisions are valid with respect to a security issued before the restriction was adopted 
only if the holder was a party to the agreement or voted for the restriction.116 

Section 3.202 of the Code provides that certificates representing shares subject to a transfer 
restriction must contain a conspicuous full or summary statement of the restriction on the front or 
back of the stock certificate. The restriction is specifically enforceable if it is conspicuously noted 
on the certificate but is invalid against a transferee for value without actual knowledge.117 

B. Option/Put 

There are two events involved in a Buy-Sell: the triggering event and the purchase of the shares. 
Either or both may be automatic or optional. The triggering event is typically termination of 
employment. In that case, either the shareholder or the corporation would have the option of 
triggering the Buy-Sell by deciding to terminate employment. The corporation’s ability to 
terminate might be circumscribed by an employment agreement. The triggering event could also 
be the exercise of an option by either side without reference to employment. 

Once the Buy-Sell is triggered, then the question is whether the purchase is optional or mandatory. 
Most Buy-Sell agreements are written to make it mandatory that the shareholder sell but optional 
for the corporation to buy. This structure provides no protection from oppression because the 
corporation (read majority shareholder) can simply refuse to exercise the option and leave the 
minority shareholder without employment or any economic return and stuck with no ability to sell. 
The majority shareholder would then be in the position of squeezing out the minority by offering 
terms for a buy-out less attractive than provided in the Buy-Sell or simply freezing out the minority 
shareholder and allowing him to keep his shares with no employment, no dividends, and no 
participation. 

 

113 Dixie Pipe Sales, Inc. v. Perry, 834 S.W.2d 491, 493 (Tex. App.—Houston [14th Dist.] 1992, writ denied). 
114 Id. 
115 Consol. Bearing & Supply Co., Inc. v. First Nat. Bank at Lubbock, 720 S.W.2d 647, 650 (Tex. App.—Amarillo 
1986, no writ); Earthman’s, Inc. v. Earthman, 526 S.W.2d 192, 202 (Tex. Civ. App.—Houston [1st Dist.] 1975, no 
writ). 
116 Sec. 21.210(b). 
117 Sec. 21.213. 



 21 

C. Price/Book Value 

If the Buy-Sell is triggered, at what price do the shares sell? One court has held that a Buy-Sell 
agreement is enforceable even if it does not specify a price because it is assumed that the parties 
intended a reasonable price.118 Most Buy-Sell agreements, however, do specify a price.  

Most commonly, Buy-Sell agreements provide for a purchase of shares based on book value. Book 
value is the difference in value between the assets and liabilities of the corporation multiplied by 
the shareholder’s percent of ownership. Using book value is almost always a problem. In virtually 
all businesses, book value is greatly less than the fair value of the shares, because book value does 
not include the good will or going concern value of the corporation. Almost no one would sell their 
business for only for its book value. In valuing close corporations for other purposes, Texas courts 
have commented that “[b]ook value is entitled to little, if any, weight in determining the value of 
corporate stock, and many other factors must be taken into consideration.”119 Nevertheless, courts 
routinely enforce Buy-Sell provisions as written, even when there is a gross disparity between the 
price provided and a fair value. In the words of the Fifth Circuit: “[S]pecific performance of an 
agreement to convey will not be refused merely because the price is inadequate or excessive. The 
difference must be so great as to lead to a reasonable conclusion of fraud, mistake, or concealment 
in the nature of fraud, and to render it plainly inequitable and against conscience that the contract 
should be enforced.”120 

In order for a Buy-Sell agreement to provide some protection from shareholder oppression, the 
price must be set either by a third-party appraisal or by some formula that reasonably approximates 
a fair value—e.g. a percent of prior year’s sales or a multiple of EBITDA. 

D. Push-Pull 

One pricing mechanism that is sometimes employed is a “push-pull” provision in which one 
shareholder makes an offer to purchase the other shareholder’s stock at certain price, and then the 
other shareholder must either sell at that price or purchase the first shareholder’s shares at that 
same price. This is a financial game of chicken which in theory should yield a fair price since the 
shareholder desiring to buy-out his partner must also be willing to sell at the same price. In practice, 
this mechanism is far from perfect. The mechanism only works fairly if both parties have 
equivalent wealth and liquid assets and roughly equivalent share ownership. If one party is wealthy 
and the other party is poor, then the rich shareholder can make a low-ball offer, knowing that the 
other shareholder does not have the resources to buy. Similarly, if one shareholder owns 10% and 

 

118 Bendalin v. Delgado, 406 S.W.2d 897, 900–901 (Tex. 1966). 
119 Id.; see Citizens Nat. Bank of Lubbock v. Maxey, 461 S.W.2d 138, 141 (Tex. Civ. App.—Amarillo 1970, writ ref'd 
n.r.e.). 
120 Palmer v. Chamberlin, 191 F.2d 532, 541, 27 A.L.R.2d 416 (5th Cir. 1951) (quoting New England Trust Co. v. 
Abbott, 162 Mass. 148, 38 N.E. 432, 434 (1894)). See, e.g., Allen v. Biltmore Tissue Corp., 2 N.Y.2d 534, 161 
N.Y.S.2d 418, 141 N.E.2d 812, 817, 61 A.L.R.2d 1309 (1957) (upholding corporation's option to repurchase shares 
at original sale price upon attempted sale or death of shareholder; “more than mere disparity between option price and 
current value of stock must be shown” to invalidate a transfer restriction); Doss v. Yingling, 95 Ind. App. 494, 172 
N.E. 801, 803 (1930). 
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the other shareholder owns 90%, the 90% shareholder can safely offer a low number to the 10% 
shareholder, knowing that the burden on the other shareholder of buying 90% of the shares at that 
price will be insuperable. 

6. Abusive Use of Buy-Sell Agreements 

While shareholder agreements—in particular, Buy-Sell provisions—may be effective protection 
for minority shareholders against shareholder oppression, ordinarily they are not. In fact, the far 
more common situation is that the Buy-Sell provision becomes the mechanism for oppression. 
Take a situation that would be the norm: A shareholder agreement provides the corporation with 
the option to purchase a shareholder’s stock in the event of termination of employment at a price 
that is set at book value or some other price that may be less than the fair value of the stock. The 
shareholders have no other agreement guaranteeing employment. In such a situation, the majority 
would have the power to terminate the minority’s employment at will for no reason other than to 
squeeze out the minority shareholder and to use the Buy-Sell to obtain the minority’s shares at an 
unfairly low price. The minority shareholder would be stuck with the (in retrospect) very unfair 
bargain set forth in the shareholder agreement. In this situation would the minority shareholder 
have any remedy? Perhaps. 

Considering this factual scenario for the loss of employment perspective, Ritchie v. Rupe 
contemplates a situation in which the minority shareholder might be able to bring a derivative 
action based on the majority’s absence of a legitimate business justification for the termination: 
“There may be situations in which, despite the absence of an employment agreement, termination 
of a key employee is improper, for no legitimate business purpose, intended to benefit the directors 
or individual shareholders at the expense of the minority shareholder, and harmful to the 
corporation. Though the ultimate determination will depend on the facts of a given case, such a 
decision could violate the directors’ fiduciary duties to exercise their ‘uncorrupted business 
judgment for the sole benefit of the corporation’ and to refrain from ‘usurp[ing] corporate 
opportunities for personal gain.’121 

This cause of action would depend upon a showing that the terminated minority shareholder was 
a “key employee” whose loss was detrimental to the corporation and the complete absence of any 
legitimate business purpose—as the Supreme Court notes, a very “extreme” situation and very 
hard to prove. Arguably, the burden of proving a legitimate business purpose would be on the 
majority shareholders/directors/officers that made the termination decision because they owe 
fiduciary duties to the corporation. It is not at all clear what the remedy would be. If the termination 
decision breached fiduciary duties to the corporation, then reinstatement (and backpay) to unwind 
the illegal transaction would obviously be available, but this remedy would leave the minority 
shareholder vulnerable to further oppressive conduct. The Texas Business Organizations Code 
would allow a minority shareholder in a closely-held corporation to request that the court treat the 
derivative suit as “a direct action brought by the shareholder for the shareholder’s own benefit.”122 
This relief would be available if the court finds that “justice requires” the treatment. If so, then the 
action might be treated as a wrongful termination claim in which lost wages and earning capacity 

 

121 Ritchie v. Rupe, 443 S.W.3d at 886. 
122 Sec. 21.563(c)(1). 
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might be recoverable. Also, the court’s equitable authority might permit a court-ordered buy-out 
at a judicially-determined fair price. The Supreme Court has strongly hinted that such relief would 
be available under Section 21.563.123 

There might also be a remedy based bad faith if the exercise of the Buy-Sell for the sole purpose 
of obtaining the minority’s stock for grossly inadequate consideration. There is a strong argument 
that, in a stock redemption transaction in which the minority is divested of his property rights in 
his stock, the majority owes fiduciary duties directly to the minority. At least one court has held 
that, when a company purchases its own stock from one of its owners, unique formal fiduciary 
duties arise.124 Generally, the relationship between corporation and shareholder is “akin to one of 
trust.”125 The Texas Supreme Court has held that a corporation “is a trustee … and is under the 
obligation to observe its trust for [the shareholders’] benefit.”126  

[T]he trusteeship of a corporation for its stockholders is that of an acknowledged 
and continuing trust. It cannot be regarded of a different character. It arises out of 
the contractual relation whereby the corporation acquires and holds the 
stockholder’s investment under express recognition of his right and for a specific 
purpose. It has all the nature of a direct trust.127  

This legal relationship takes on special significance in a stock redemption. In In re Fawcett, the 
corporation repurchased the stock of the widow of a shareholder.128 She later sued the corporation 
for breach of fiduciary duties. The court of appeals held: “An officer or director of a closely held 

 

123 “When we declined in Ritchie to follow the Texas courts of appeals' decisions recognizing a common-law cause of 
action for shareholder oppression, we did so in part because of the adequacy of other existing legal protections. ––– 
S.W.3d at ––––. We noted that a minority shareholder in a closely held corporation may recover equitable relief, in 
some cases individually as well as on behalf of the corporation, through a derivative action for breach of fiduciary 
duties under section 21.563(c) of the Business Organizations Code. See id. at –––– (“[T]he Legislature has enacted 
special rules to allow its shareholders to more easily bring a derivative suit on behalf of the corporation, ... [a]nd when 
justice requires, the court may treat a derivative action on behalf of a closely held corporation ‘as a direct action 
brought by the shareholder for the shareholder's own benefit,’ and award any recovery directly to that 
shareholder.”); see also Tex. Bus. Orgs. Code § 21.563(c). Although we express no opinion on whether Hughes may 
successfully pursue such a claim under the facts of this case, justice requires that we remand to provide him an 
opportunity to do so.” Cardiac Perfusion Services, Inc. v. Hughes, 436 S.W.3d 790, 792 (Tex. 2014). 
124 Allen v. Devon Energy Holdings, L.L.C., 367 S.W.3d 355, 393 (Tex. App.—Houston [1st Dist] 2012, pet granted, 
judgm’t vacated w.r.m.) (“a formal fiduciary relationship [arises in] the specific type of transaction in question: a 
purchase of a minority owner’s interest ….”). 
125 Disco Mach. of Liberal Co. v. Payton, 900 S.W.2d 124, 126 (Tex. App.—Amarillo 1995, writ denied). 
126 Yeaman v. Galveston City Co., 167 S.W. 710, 723 (Tex. 1914). See also Hinds v. Sw. Sav. Ass’n of Houston, 562 
S.W.2d 4, 5 (Tex. Civ. App.—Beaumont 1977, writ ref’d n.r.e.) (“[T]rusteeship of a corporation for its stockholders 
is that of an acknowledged and continuing trust . . . .”); Graham v. Turner, 472 S.W.2d 831, 836 (Tex. Civ. App.—
Waco 1971, no writ) (“the relation of a corporation to its stockholders is that of a trustee of a direct trust.”); Rex Ref. 
Co. v. Morris, 72 S.W.2d 687, 691 (Tex. Civ. App.—Dallas 1934, no writ) (“A corporation stands in the relation of a 
trustee to its stockholders”). 
127 Yeaman v. Galveston City Co., 167 S.W. at 723. 
128 Estate of Fawcett, 55 S.W.3d 214, 216 (Tex. App.—Eastland 2001, pet. denied). 
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corporation, as well as the corporation itself, may become fiduciaries to a shareholder when the 
corporation, officer, or director repurchases the shareholder’s stock.”129. 

In Miller v. Miller,130 the husband founded a corporation and had his wife sign a shareholder’s 
agreement providing for the redemption of her shares upon divorce. Two years after the divorce, 
the wife learned that the corporation was worth far more than she had believed. She sued to rescind 
the agreement and partition the shares.131 The jury found that the agreement had a reasonable 
business purpose but was unfair to the wife. The trial court denied rescission. The Dallas Court of 
Appeals’ reversed, holding that controlling shareholder owed fiduciary duties in the redemption.132  

In Allen v. Devon Energy Holdings, L.L.C.,133 a Limited Liability Company redeemed a minority 
member’s ownership interest. The company later sold for almost twenty times the value used for 
the redemption price.134 The court held that the majority shareholder owed formal fiduciary duties 
to the minority shareholder in the redemption.135  

We conclude that there is a formal fiduciary duty when (1) the alleged fiduciary has 
a legal right of control and exercises that control by virtue of his status as the 
majority owner and sole member-manager of a closely-held LLC and (2) either 
purchases a minority shareholder’s interest or causes the LLC to do so through a 
redemption when the result of the redemption is an increased ownership interest for 
the majority owner and sole manager.136  

The Texas Supreme Court affirmed this line of authority in Ritchie v. Rupe, citing Allen for the 
ability of individual shareholders to sue directors and majority shareholders for “fraudulently [] 
manipulat[ing] the shares’ value.”137 The duties to shareholders described by Fawcett, Miller, and 
Allen, apply equally to the corporation, officers, directors, and majority shareholders.138 

 

129 Id. Subsequent cases have cited In re Fawcett as holding that fiduciary duties arise contractually in a stock 
redemption. See In re Rosenbaum, No. 08-43029, 2010 WL 1856344, at *7 (Bankr. E.D. Tex. May 7, 2010); Redmon 
v. Griffith, 202 S.W.3d 225, 237 (Tex. App.—Tyler 2006, pet. denied); Willis v. Donnelly, 118 S.W.3d 10, 31, 33 
(Tex. App.—Houston [14th Dist.] 2003) rev’d in part on other grounds, 199 S.W.3d 262 (Tex. 2006). 
130 700 S.W.2d 941 (Tex. App.—Dallas 1985, writ ref’d n.r.e.). 
131 Id. at 944. 
132 Id. at 945 (“Recognition of a fiduciary duty in this case is based not only on the personal relationship between 
Howard and Judy but also on Howard’s position as a founder, officer, and director of InteCom.”). 
133 367 S.W.3d 355. 
134 Id. at 367. 
135 Id. at 392. 
136 Id. at 395-96. The same duty applies to corporations. Allen relied on Miller. Id. at 393-94. 
137 Ritchie v. Rupe, 443 S.W.3d 856, 888 n.56 (Tex. 2014). 
138 See also Thywissen v. Cron, 781 S.W.2d 682, 685 (Tex. App.—Houston [1st Dist.] 1989, writ denied) (“[T]he 
majority shareholder and chief executive officer [] had the fiduciary obligation to deal fairly with [the minority 
shareholder] in connection with the right of first refusal”). 
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“All transactions between the fiduciary and his principal are presumptively fraudulent and void, 
which is merely to say that the burden lies on the fiduciary to establish the validity of any particular 
transaction in which he is involved.”139 “A transaction between a fiduciary and the party to whom 
the fiduciary duty is owed is not conducted at arm’s length; rather, a heightened standard applies 
to the fiduciary’s part of the transaction.”140 The fiduciary must prove “good faith and that the 
transaction was fair, honest, and equitable. A transaction is unfair if the fiduciary significantly 
benefits from it at the expense of the beneficiary, as viewed in the light of circumstances existing 
at the time of the transaction.”141 According to the Texas Supreme Court, “well-established rules 
governing the duties of one occupying a fiducial relationship to the corporation and its 
stockholders unquestionably cast” the burden of proving fairness on the fiduciary.142 The majority 
may rebut the presumption by proving that the transaction was (1) in good faith, (2) with full 
disclosure, and (3) for a fair consideration.143 

It is true that the minority shareholder is contractually bound by the Buy-Sell, but a recent 
unreported Dallas case notes that the existence of the contract is not necessarily dispositive: “Be 
that as it may, contracts do not exist in a vacuum. Rather, contractual rights, such as those claimed 
by [appellant], do not operate to the exclusion of fiduciary duties. Instead, where the two overlap, 
contractual rights must be exercised in a manner consistent with fiduciary duties.”144 In that case, 
the LLC was in default on its lease, and it required an amendment to the company agreement to 
bring the business into compliance—or face a total loss of the business. The jury found that the 
defendant breached its fiduciary duties to the company by refusing to amend the company 
agreement (which required a unanimous vote). On appeal, the defendant argued that it could not 
breach fiduciary duties merely by exercising its contractual right not to approve an amendment. 
The court of appeals rejected that argument and affirmed the judgment.145 

A transaction in which a Buy-Sell provision was invoked solely to deprive the minority of his 
shares for an unfairly low price would seem to be one that was not taken “in good faith” and thus 
a breach of fiduciary duties owed in a stock redemption transaction. The obvious remedy would 

 

139 Chien v. Chen, 759 S.W.2d 484, 495 (Tex. App.—Austin 1988, no writ). See also Lesikar v. Rappeport, 33 S.W.3d 
282, 298 (Tex. App.—Texarkana 2000, pet. denied) (same); Lee v. Hasson, 286 S.W.3d, 1, 13 (Tex. App.—Houston 
[14th Dist.] 2007, pet. denied)(“[T]he existence of such a relationship not only imposes on Hasson the elevated duty 
of a fiduciary, but also place the burden on him to prove that the complied with that duty.”). 
140 Allen v. Devon Energy Holdings, L.L.C., 367 S.W.3d at 383. 
141 Collins v. Smith, 53 S.W.3d 832, 840 (Tex. App.—Houston [1st Dist.] 2001, no pet.). 
142 Int’l Bankers Life Ins. Co. v. Holloway, 368 S.W.2d 567, 577 (Tex. 1963). See also Gum v. Schaefer, 683 S.W.2d 
803, 806 (Tex. App.—Corpus Christi 1984, no writ) (“The effect of the presumption of unfairness is to place the 
burden of proving that the transaction was fair upon the party seeking its enforcement.”). 
143 See Johnson v. Peckham, 120 S.W.2d 786, 788 (Tex. 1938); Gum v. Schaefer, 683 S.W.2d at 805; Johnson v. Buck, 
540 S.W.2d 393, 399 (Tex. Civ. App.—Corpus Christi 1976, writ ref’d n.r.e.). 
144 CBIF LIMITED PARTNERSHIP v. TGI FRIDAY’S INC, 05-15-00157-CV, 2016 WL 7163849, at *13 (Tex. App.—
Dallas Dec. 5, 2016, no. pet. h.). See also Fleming v. Kinney, 395 S.W.3d 917, 925 (Tex. App.—Houston [14th Dist.] 
2013, pet. denied). See, e.g., Ritchie v. Rupe, 443 S.W.3d 856, 883–84 (Tex. 2014); Anderton v. Cawley, 378 S.W.3d 
38, 53–54 (Tex. App.—Dallas 2012, no pet.). 
145 Id. at *14. 
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seem to be that the minority shareholder would be entitled to recover the difference between the 
price paid for his stock in bad faith and a fair consideration as determined by the finder of fact. 

There is some authority in other jurisdictions that the discharge of the shareholder-employee to 
take advantage of a buy-sell agreement results in a breach of fiduciary duty.146 One court found a 
sufficient fiduciary relationship between the shareholders to justify a reevaluation of the purchase 
price.147 One court has held that the purchase price must be reasonable at the time of purchase.148  

 

146 Compare, e.g., Jordan v. Duff and Phelps, Inc., 815 F.2d 429, 438–39 (7th Cir. 1987) (breach of fiduciary duty, 
and violation of covenant of good faith and fair dealing, to fire employee to obtain advantageous sell-back price), with 
Gallagher v. Lambert, 74 N.Y.2d 562, 549 N.Y.S.2d 945, 549 N.E.2d 136, 137–38 (1989) (no corporate law or 
contract violation where corporation fired employee to be able to buy back shares prior to higher buy-back price going 
into effect). 
147 See Helms v. Duckworth, 249 F.2d 482, 486–87 (D.C. Cir. 1957). 
148 Systematics, Inc. v. Mitchell, 253 Ark. 848, 491 S.W.2d 40, 43 (1973) (requiring corporation's option price to be 
reasonable at the time of repurchase). 


